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AN Acrt to establish District Courts in the

Colony of New Zealand.
[16th July, 1858.]

5 ‘ HEREAS it is expedient that the Laws relating to Courts
of inferior Jurisdiction should be amended, and that further
provision should be made for the administration of Justice in

Civil and Criminal Cases.

BE IT THEREFORE ENACTED by the General Assembly of New
Zealand, in Parliament assembled, and by the authority of the
same, as follows :—

I. The several Acts and Ordinances specified in the Schedule
to this Act are hereby repealed, but all proceedings in execution
of the said Acts and Ordinances, taken before the commencement
of this Act, shall be as valid to all intents and purposes, and may
be continued, executed,and enforced after this Act shall come into
operation in the same manner as if this Act had not been passed.

CREATION AND CONSTITUTION OF COURTS.

II. There shall be within the Colony Courts of Record,
possessing Civil and Criminal Jurisdiction, to be called District

Courts.

III. It shall be lawful for the Governor, from time to time
as he shall think fit, by Proclamation in the New Zealand
Gazette, to constitute throughout the Colony, or in any part
thereof, Districts within which such Courts shall be respectively
held, and such Districts to abolish and the boundaries thereof to
define or alter, and also to declare by what local name each such

Court shall be designated.

IV. It shall also be lawful for the Governor, in the name
and on behalf of Her Majesty, to appoint for every such District
Court a fit and proper person being a Barrister or Solicitor of the
Supreme Court, to be the Judge thereof: Provided always, that
for any such District it shall be lawful for the Governor to ap-
point any fit and proper person to be the Judge thereot, to exer-
cise only the Jurisdiction conferred by this Act over cases of a
Civil nature, in which the claim or demand shall exceed £20, and
shall not exceed £100, and the Jurisdiction conferred by the 28th
Section of this Act, as to the recovery of the possession of Tene-
ments, and no other Jurisdiction under this Act.
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VI. The same person may be appointed Judge of any two
or more District Courts, and may hold such office in conjunection
with any other office which the Governor shall not deem
incompatible therewith.

VII. No District Judge shall practise as a Solicitor, or
Conveyancer, under a penalty of One Hundred Pounds for each
offence, to be recovered by action in the Supreme Court by
any person who shall sue for the same; but any such Judge, if

otherwise qualified, may practise as a Barrister in the Supreme
Court.

VIII. It shall be lawful for the Governor at any time to
appoint any fit and proper person to be the Deputy of any Judge,
to act in case of his death, illness, or unavoidable absence; and
such Deputy shall, during the, time he shall so act, have all the
powers and privileges,and perform all the duties of the Judge for
whom he shall have been appointed Deputy and shall hold office
during the Governor’s pleasure ; but he shall not be precluded from
practising as a Solicitor or Conveyancer except as a Solicitor in
the Court of which he is Deputy Judge during such time as he
is acting.

IX. Whenever the Judge of any .Court shall die, the
Deputy Judge shall act as such from the day of such death, and
in the case of illness or absence shall act as such from such day
as the District Judge shall certify under his hand to the Deputy
Judge that he is ill and unable to perform his duties, or that he
is about to leave his District; and such Deputy Judge shall cease
to act as such on the day on which he shall receive from the
District Judge a certificate under his hand to the effect that he
has resumed his duties. No District Judge shall have power to

act during such term, as his Deputy Judge shall be lawfully
acting.

X. There shall be for every such Court a Clerk, who shall
be appointed by and hold office during the pleasure of the
Governor: Provided always that it shall be lawful for the
Judge of the Court to appoint from time to time a Deputy to
act for the Clerk of the Court at any time when he shall be
prevented by illness, or any other cause whatever, from acting in
his office; and in case of the death of the Clerk to appoint a
Deputy till the Governor’s pleasure shall be known, and any such
Deputy to remove at his pleasure; and every Deputy while
acting under any such appointment shall have the likepowers and
privileges, and shall perform the same duties, and be subject to

the like provisions and penalties as if he were the Clerk of the
said Court for the time being.

XI. The Clerk of each Court shall issue all Summonses,
Warrants, Precepts, and Writs of Execution, and register all
Orders and Judgments of the said Court, and keep an account of
all proceedings of the Court, and shall take charge of and keep
an account of all Court Fees and Fines, payable or paid into
Court, and of all monies paid into and out of Court, and shall
enter an account of all such Fees, Fines, and Monies in a Book
belonging to the Court to be kept by him for that purpose; and
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shall do and perform all other Acts and Duties properly incident
to the office of Clerk.

XII. There shall also be a Bailiff and such other Ministerial
Officers of the said Court as may be necessary, who shall be
appointed by and hold office during the pleasure of the Judge
thereof.

XIII. The said Bailiff shall attend everv sitting of the
_Court, for such time as shall be required by the Judge, unless
when his absence shall be allowed for reasonable cause by the
Judge, and shall whenrequired, serve all the Summonses and
Orders, and execute all the Warrants, Precepts, and Writs
issued out of the Court; and the said Bailiff shall in the execution
of his duties, conform to all such Rules and Regulations as shall
from time to time be made, as hereinafter provided, and, subject
thereunto, to the order and direction of the Judge; and every
such Bailiff shall be responsible for all the acts and defaults of
himself and those acting under him and by his authority, in like
manner as any Sheriff in New Zealand is responsible for the
acts and defaults of himself and his Officers.

XIV. Every District Court shall have a Seal, and all Sum-
monses and Processes issuing out of the said Court shall be sealed
or stamped with the Seal of the said Court.

JURISDICTION OF COURTS.
Civil.

XV. Every District Court shall have Jurisdiction over all
Cases of a Civil nature, whether legal or equitable, in which the
claim or demand shall exceed £20,and not exceed £100, whether
onbalance of account or otherwise, and where the cause of action
arose, either wholly or in some material point within the District
in which the action is brought, or where the party sought to
be charged shall reside or carry on business, or be served with
the process of the Court, within such District.

XVI. Provided always that no District Court shall have
cognizance of any action in which the Title to real Estate or the
validity of any Devise or Bequest, shall be in question, or the
limitations under any Will or Settlement shall be disputed, or of
any action for a malicious prosecution, or for any libel, or slander,
or for criminal conversation, or for seduction, or for breach of
promise of marriage.

XVII. Provided also that in respect of any action whatever
in which both parties shall agree by a memorandum, signed by
them, or by their respective Solicitors, that any District Court
named in such memorandum, shall have power to try such action,
such District Court shall have Jurisdiction to try the same

accordingly.

XVIII Inany action in any District Court, in which the
title toany Corporeal or Incorporeal Hereditaments shall inciden-
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tally come in question the Judge shall have the power to decide
the claim, which it is the immediate object of the action to en-
force, if both parties at the hearing consent in writing, signed by
them or their Solicitors, to the Judge having such power; but
the judgment of the Court shall not be evidence of Title between
the parties, or their privies, in any proceedings in that or any
other Court, and such consent shall not prejudice or affect any
right of appeal,

XIX. It shall not be lawful for any Plaintiff to divide any
cause of action for the purpose of bringing two or more suits
in any Districi Court; but any Plaintiff having a cause of ac-
tion for more than one hundred pounds, for which an action
might be brought if not for more than one hundred pounds,
may abandon the excess, and thereupon the said Plaintiff shall
on proving his case, recover to an amount not exceeding one
hundred pounds, and the judgment of the Court shall be in full
discharge to the Defendant of all demands in respect of such
cause of action.

XX. It shall be lawful for any person under the age of
twenty one years to prosecute a suit for wages or piece work,
or for work as a servant in any District Court in the same manner
as if such person were of full age.

XXI1. It shall be lawful for any Execator or Adminis-
trator to sue and be sued in any Court held under this Act in
like manuer as if he were a party in his own right, and Judg-
ment and Execution shall be such as in the like case would be
given or issued in the Supreme Court.

XXII. No privilege shall be allowed to any Solicitor or
other person to exempt him from the Jurisdiction of any Court
heid under this Act,

XXILI. Where any Plaintiff shall have any demand recover-
able under this Act against two or more persons jointly answer-
able, it shall be sufficient if any of such persois be served with
process ; and Judgment may be obtained and enforced against
the person or persons so served notwithstanding that others
joiutly liable may not have been served, or sued, or may not be
within the District, or within the Colony; and every such person
against whom Judgment shall have been obtained under this
Actand who shall have satisfied such Judgment shall have a right
of action for contribution against the persons so jointly liable.

XXIV. The Judge of the District Court, in all actions
brought in the said Court shall be sole Judge, and shall determine
all questions, as well of fact as of law, unless a Jury be sum-
moned as hereinafter provided.

XXV. Whenever a Judge of the Supreme Court shall not
reside within any District constituted under this Act,
or shall be absent therefrom, the Judge of such Distriet
shall have the same power as the Supreme Court, to graut
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and dissolve any Injunctions to prevent irreparable injury
to property :—Provided always that any Injunction granted
by a Judge of a District Court may at any time be dis-
solved by the Supreme Court, or any Judge thereof, as though
such Injunction had issued from the Supreme Court.

XXVL Whenever a Judge of the Supreme Court
shall not reside within any District, constituted under this
Act, or shall be absent therefrom, the Judge of such
District shall have the same powers in all cases, as the
Supreme Court, to grant a Writ of Arrest for the pur-
pose of holding to bail a Defendant who is about to quit
the Coleny, and also to order the person arrested to be discharged
from Custody, or the bail-bond to be given up that it may be can-
celled, or the Writ of Arrest to be set aside : Provided always, that
it shall not be necessary in cases where the debt or damages shall
exceed £100, to issue a Writof Summons in the Supreme Court,
before a Writ of Arrest may be granted by a Judge of a District
Court, in places where there is no Supreme Court Office out of
which such Writ can be issued : Provided always that any Writ
of Arrest and all proceedings thereon may be dealt with by a
Judge of the Supreme Court as though such writ had issued
from that Court.

XXVII. Whenever a Judge of the Supreme Court
shall not reside within any District constituted under
this Act, or shall be absent therefrom, the Judge of the
Court of such District shall have the same power as the
Supreme Court to grant Probates of Wills and Letters of Ad-
ministration of the estates and effects of deceased persons, who
shall have been at the time of their decease within such District;
and such Probate and Letters of Administration shall have the
same force and effect throughout the Colony as it the same
had been granted by the Supreme Court, and shall for all pur-
poses be deemed to have been granted by that Court.

XXVIIL. When the term and interest of the tenant of any
Corporeal Hereditament, whereneitherthe value of the Heredita-
ment, nor the rent payable in respect thereot, shall have exceeded
£50 by the year, and upon which no fine or premium shall have
been paid, shall have expired, or shall have been determined,
either by the landlord or by the tenant by a legal notice to quit,
and such tenant or any other person holding orclaiming by,
through, or under him, shall neglect or refuse to deliver up
possession accordingly, or when the landlord shall be entitled
to possession on account of non-payment of rent, the Court of
the District within which such Hereditaments are situate shall
have Jurisdiction, in any such case to entertain a suit for the
recovery of the possession of the same. ‘

Criminad.

XXIX. Every District Court shall have cognizance of all
Crimes and Offences (except Perjury) committed within the
District over which its Jurisdiction extends, and punishable by
T'ine, or Imprisonment, or both, or by Transportation not ex-
ceeding 7 years, or by Penal Servitude not exceeding 4 years.
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XXX. Every District Court shall have a concurrent
Jurisdiction with the Supreme Court,to hear and determine
Appeals upon Summary Convictions, for offences committed
within the District, subject to such Regulations and
Provisions, as are prescribed in an Ordinance passed by the
Governor and Legislative Council of New Zealand, No. 5,
Session 2, intituled ‘* An Ordinance to Regulate Summary
Proceedings before Justices of the Peace,” and subject to such
other Regulations and Provisions, as may from time to time be
in force for regulating Appeals against Summary Convictions :
Provided always, that whenever any Judge of a District Court
shall be also a Resident Magistrate or Justice of the Peace, the
Supreme Court alone shall have Jurisdiction to hear and deter-
mine Appeals against Convictions by such Resident Magistrate
or Justice.

PROCEDURE AND PRACTICE OF THE COURT
In Ciwvil Cases.

XXXI. With a view to facilitate proceedings in the Supreme
Courtduring the absence of the Judges thereof, it shall be lawful for
any Judge of the Supreme Court, from timeto time, by writing
under his hand to give and depute generally orin any particular case
to the Judge of any District Court the powers to do and performany
of the Acts which such Judge of the Supreme Court is empowered to
do or perform by any Rules which now are orat any time hereafter
shall be in force for regulating the Practice and Proceduare of the
Supreme Court and any such deputation at any time to annul, vary,
or amend.

XXXII. The Clerk of every District Court
shall cause a Note of all Plaints and Summonses, and of al}
Orders, and of all Judgments, and Executions and Returns
thereto and of all Fines, and of all other Proceedings of the
Court, to be fairly entered from time to time in Books, belonging
to the Court, which shall be kept at the Office of the Court,
and such entries in the said Books or copies thereof bearing the
Seal of the Court, and purporting to be signed and certified as
true copies by the Clerk of the Court, shall at all times be ad-
mitted in all Courts and places whatever as evidence of such
entries, and of the proceedings referred to by such entries
and of the regularity ot such proceedings without any further
proof.

XXXIII It shall be lawful for the party to any Suitor
Proceeding, to be comumenced or taken under this Act, to appear
and act personally, or by a Barrister or Solicitor of the Supreme
Court, and not otherwise, except under special circumstances,
it shall be lawful for the Judge to permit any party to appear
by an agent not being a Barrister or Solicitor.

XXXIV.On the application of any person desirous of bringing
a Suit under this Act, the Clerk shall enter, in the Book to be
kept for that purpose, a Plaint in writing stating the names,
and the last known places of abode of the parties, and the sub-
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stance of the action intended to be brought ; every ore of which
Plaints shall be numbered in every year according to the order
in which it shall be entered.

XXXY. Whereupon a Summons shall be issued, according
to such formn, and be served on the Defendant so many days
before the day on which the Court shall be held at which the
cause is to be tried, as shall be directed by the Rules to
be made as hereinafter provided for regulating the practice
of the Court,

XXXVI. Such Summons may be issued against any
Defendant residing, or being without the District within which
the Court has Jurisdiction, but not out of the Coloay, upon the
application of any Plaintiff who will depose on oath, which
oath such Clerk is hereby authorised to administer, that his
cause of action has arisen, wholly or in some material point
within the Jurisdiction of the Court.

XXXVII. Delivery of the Summons to the Defendant, or
service of the same, in such manner as shall be specified in the
said Rules of Practice, shall be deemed good service ; and no mis-
nomer or inaccurate description of any person or place in any
such Plaint or Summons shall vitiate the same, provided thatthe
person or place be therein described so 2astobe commonly known.

XXXVIIL. Any Summons under this Act may be served by
the Bailiff of the Court, or by the Plaintiff, or by any person
either the Bailiff or the Plaintiff may employ for that purpose;
and service thereof may be proved on oath, before the Judge of
the Court, or by an affidavit of service, sworn as hereinafter

provided.

XXXIX. Any person against whom a Plaint shall be entered
in any District Court may if he think fit, whether he be sum-
moned upon such Plaint or not, in the presence of the Clerk of
the Court, in which such Plaint shall have been entered, or in
the presence of a Solicitor of the Supreme Court, sign a state-
ment confessing and admitting the amount of thedebt or demand,
or a part of the amount of the debt or demand for which such
Plaint shall have been entered, and thereupon it shall not be
necessary for the said Plaintiff to prove the debt or demand or
the part thereof so confessed and admitted as aforesaid, but
the Judge of such Court, at the pext sitting thereof,
whether the parties or either of them attend such
Court or not, shall upon proof by affidavit of the signature
of the party, if such statement were not signed in the
presence of the Clerk, proceed to give Judgment for the debt or
demand or the part thereof so confessed and admitted, in the
same manner and subject to the same conditions as if he had
tried the cause and given Judgment thereupon.

XL. If the personagainst whom a Plaint shall be en-
tered in any District Court can agree, with the person on whaose
behalf such Plaint shall have been entered, upon the amount of
the debt or demand in respect of which such Plaint shall have
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been entered, and upon the terms and conditions npon which
the same shall be paid or satisfied, it shall be lawful for such
persons respectively in the presence of the Clerk of the Court
in which such Plaint shall have been entered, or in the presence
of a Solicitor of the Supreme Court to sign a statement of the
amount of the debt or demand so agreed upon between
them, and of the terms and conditions upon which
the same shall be paid or satisfied, such Clerk shall re-
ceive such statement, and shall thereupon, upon proof by affi-
davit of the signature of the party, if such statement were not
made in the presence of the Clerk, enter up Judgment for the
Plaintiff for the amount of the debt or demand so agreed on,
upon the terms and condilions mentioned in such state-
ment; and such Judgment, shalltoall intents and purposes be the
same, and have the same effect, and shall be enforced and en-
forceable in the samne manner as if it had been a Judgment of
the Judge of the said Court.

XLI. Any Defendant may, within such time as shall be di-
rected by the said Rules, pay into Court such suin of money as
he shall think a full satisfaction for the demand of the Plaintiff,
together with the costs incurred by the Plaintiff up to
the time of such payment, and the said sum of money and
costs shall be paid to the Plaintiff; but if he shall elect to
proceed and shall recover no further sum in the action than
shall have been so paid into Court, the Plaintiff shall pay
to such Defendant the costs incurred by him in the said Action
after such payment and the Court shall give Judgment for the
same accordingly.

XLIIL Either party may obtain, at the Office of the Clerk
of the Court, Summonses to Witnesses to be served at the
option of such party either by himself, or his Agent, or by the
Bailiff of the Court, with or without a clause requiring the
production of Books, Deeds, Papers and Writings in their pos-
session or under their control.

XLIII. Every person on whom such Summons shall have
been served personally, or in such other manner as shall be di-
rected by the Rules ot Practice, and to whom at
the same time payment or a tender of his expenses
shall have been made, on the scale to be fixed by such Rules,
and who shall refuse or neglect without sufficient cause to ap-
pear, or to produce any Books, Deeds, Papers, or Writings,
required by such Summons to be produced, and also every
person present in Court who shall be required to give evidence,
and who shall refuse to be sworn and give evidence, shall forfeit
and pay such fine not exceeding Twenty Pounds as the Judge
shall set on him; but no such conviction shall exempt such person
from any action for disobeying such Summons.

XLIV. The Judge of a District Court in any case where he
shall see fit, upon application on affidavit by either party, may
issue an Order under his hand and the Seal of the Court, for
bringing up before such Court any prisoner or person confined
in any Gaol, Prison, or Place, under any Sentence, or under
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Commitment for trial or otherwise, except under process in any
Civil Action, Suit, or Proceeding, to be examined as a Witness
in any cause or matter depending, or to be inquired of or
determined in or beforesuch Court ; and the person required by
any such Warrant or Order to be brought before such Court
shall be so brought under the same care and custody, and to
be dealt with in likemanner in all respects as a Prisoner, required
by any Writ of Habeas Corpus, awarded by Her Majesty’s
Supreme Court of New Zealand, to be brought before such
Court to be examined as a Witness in any cause or matter
depending before such Court, is now by law required to be
dealt with: Provided always, that the person having the
custudy of such Prisoner or Per:on shall not be bound to obey
such Order, unless a tender be made to him of a reasonable
sum for the conveyance and maintenance of a proper Officer or
Officers, and of the Prisoner or Person in going to, remaining at,
and returning from such District Court.

XLV. Upon the application of either party, and upon an
affidavit by such party of his belief, that any documents to the
production of which he is entitled for the purpose of discovery
or otherwise, are in the possession or power of the opposite party,
it shall be lawful for the Judge to order that the party against
whom such application is made (or if such party is a Body Cor-
porate, that some Officer to be named of such Body Corporate)
shall answer on affidavit stating what documents he
has in his possession or power, relatmg to the matters in
dispute, or what he knows as to the custody they or any
of them are in, and whether he objects (and if so
on what grounds) to the production of such as are in his
possession or power; and upon such affidavit being made
the Judge may make such further rule or order thereon as shall
be just.

XLVI. Where it is shown to the satisfaction of the Court
by affidavit, that certain parts of the books or documents to be
produced do not relate to the matters in dispute, the party pro-
ducing the same shall be allowed to seal up such parts.

XLVIL If a Judge of a District Court shall be satisfied by
either party to a cause pending in his Court, that such cause
can be more conveniently or fairly tried in some other District
Court, he shall order that the venue be changed, and that the
same be sent for hearing to such other District Court ; or if the
Judge shall be interested in the matter of any cause pendmo in
his Court, he shall order that the venue be changed, and that
the cause be sent for hearing to some convenient District Court
of which he is not the Judge, at his discretion; and in either
case the Clerk of the Court in which the Plaint was entered,
shall forthwith transmit to the Clerk of the Court to
which the same is to be sent, a certified copy of the Plaint, as
entered in the Plaint Book, the duplicate copyv of the summons
and particulars served on the Defendant, and a certified copy
of the order for changing the venue ; and the Judge of such last
mentioned Court shall appoint a day for the hearing, notice
whereof shall be given, in such manner as such Judge shall di-
rect, to both parties.
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XLVIIL. On the day named in the Summons, if the Plain-
tiff shail appear, the Defendant shall be required to answer the
plaint, and on an answer being made in Court the Judge shall
proceed in a summary way to try the cause and give Judgment,
without farther pleading or formal joinder of Issue.

XLIX., No evidence shall be given by the Plaintiff on the

trial of any cause of action, except such cause of action as shall
be stated in the Summons.

L. No Defendant shall be allowed to set off any debt
or demand claimed or recoverable by him from the Plaintiff, or
to set up by way of defence, and to claim and have the benefit of
infancy, coverture, or any statute of limitations, or of a discharge
under any act, relating to Bankruptey, or for the reliefof ILnsol-
vent debtors, without the consent of the Piaintiff, unless such
notice thereof, as shall be directed by the Rules made for regu-
lating the practice of the Court, shall have been given to the
Clerk of the Court: Provided always that whenever any such
notice shall have been given to the Clerk of the Court, he shall,
on the same being required by the Plaintiff, deliver to him a
copy of such notice.

LI. If at the time and place of trial, or at any
continuation or adjournment of the Court or cause, the
Plaintiff' shall fail to appear the cause shall (unless the Court
shall otherwise order) be ¢‘struck out;” and shall be thereupon
ended and determined, and a memorandum to that effect shall
be entered by the Clerk of the said Court in the register;
but such entryshall not bar any futare action, for the same
cause : Provided always that it shall be lawful for the Judge
to order any such cause to be reinstated if he shall think fit.

LII. 1If at the time and place of trial, or at any
continuation or adjournment of the Court or cause, the
Plaintiff shall appear, but not make proof of his demand io the
satisfaction of the Court, it shall be lawful for the Judge to
nonsuit the Plaintiff, or give Judgmentfor the Defendant, and if
the Defendant shall appear and shall not admit the demand to
adjudge to the Defendant by way of costs such sum as the Judge
in his discretion shall think fit: Provided always that if the
Plaintift shall not appear when called upon, and the Defendant, or
some one duly authorised on his behalf, shall appear and admit
the cause of action to the full amount claimed and pay the fees,
payable in the first instance by the Plaintiff, the Court if it
shall think fit may proceed to give Judgment asif the Plaintiff
had appeared.

LIII. If at the time and place of trial, or at any
continuation or adjournment of the Court or cause, the
Defendant shall not appear or sufficiently excuse his absence, or
shall neglect to answer when called in Court, the Judge upon
due proof of service of the Summons may proceed to the trial
of the cause on the part of the Plaintiff only, and the Judgment
thereupon shall be as valid as if both parties had attended :
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Provided always that the Judge in any such case at the same or
any subsequent Court may set aside any Judgment so given in
the absence of the Defendant, and the execution therevpon, and
may grant a new trial of the cause, upon such terms (if any) as
to the payment of costs, giving security for or payiny into Court
debtand costs,orany part thereof, orupon such other terms as he
may think fit on sufficient cause shown to him for that purpose.

LIV. All the costs of any action or proceeding in any
Court holden under this Act, shall be paid, or apportioned
. between the parties, in such manner as theJudge shall think fit,
but in default of any special direction such costs shall abide the
event of the action,

LV. Every Solicitor employed by or on behalf of the
Plaintiff shall in every case be entitled to have and recover in full
for his costs and fees, in addition to the costs actually paid by him
out of pocket, a sum after the rate of five per cent on the amount for
which the Judgment shall be given and no more: Provided always
that he shall in no case whether Judgment be given for the
Plaintiff or Defendant be entitled to a less sum than Three
Guineas, in addition to the costs actually paid out of pocket.

LVI. Every Solicitor employed, by or on behalf of the Defend-
ant shall in every case, in which Judgment shall be given for the
Defendant, be entitled to have and recover in full for his costs and
fees, inadditiontothe costs actually paid by him out of pocket, asum
after therate of five per cent on theamount for which the Summons
shall have been issued; and if Judgment shall be given for the
Plaintiff' then a sum after the rate of five per cent on the amount
recovered by such Judgment: Provided always, that he shall in
no case, whether Judgment be given for the Plaintiff’ or Defendant,
be entitled to a less sum than Three Guineas, in addition to the
costs actually paid out of pocket.

LVII. It shall be lawful for the Governor in Council
from time to time to fix, alter, and abolish all Fees payable in
respect of proceedings which are by this Act, or shall hereafter be
authorised to be taken, in any District Court; and all such Fees,
except such as may be payable in respect of keeping possession,
or appraising, or selling goods seized, shall be paid in the first
instance by the party on whose behalf any such proceeding shall
be taken; and in default of the payment of any fees, payment
thereof shall, by order of the Judge, be enforced by such means
as might be employed to recover any debt adjudged by the
Court to be paid; and a Table of all Fees shall be posted in
some conspicuous place in every Clerk’s Office.

LVII. It shall be lawful for the Judge or any officer of a
District Court to refuse to do any act for which a Fee shall be
demandable unless such Fee be first paid.

LIX. Where interest upon any sum shall be recovered
or allowed in any suit, but the rate of such interest shall not
have been previously agreed upon by the parties, the party
entitled to such interest shall recover and be allowed the same
after the rate of eight pounds per centum per annum.
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LX. In order to abolish the expense occ.ismned by the
taxation of the costs, the Judge shall, when the cause is called
on, if the same benot tried, or durmo the trial thereot if the same
De tried, ascertain the amount that each person (whether Witness
or Party) is entitled to receive for costs and expenses; and in
case there shall be a Verdict for the Plaintiff, the amount ascer-

tained as aforesaid, and the Fees payable to tlie Clerk of such
Court, or so much thereof respectively as the Plaintiff shall be
entitled to recover, shall be added to such Verdict, and shall
therewith form the amount for which Judgment shall be entered
by the Clerk.

LXI. In case tbere shall be Judgment for the Defendant
the amount so ascertained as aforesaid, “and the Fees so payable
as aforesaid, or so wuch thereof respectively as the Defendant

shall be entitled to recover, shall form and be the amount 1or
which Judgment shall be entered by the Clerk,

LXII. In any action whatever it shail be lawful for either
the Plaintiff, or the Defendant, to require a J ury to be summoned
to try the said action.

~ LXIII. The party requiring the Jury to be summoned
shall, at least seven days before the day fixed for the hearin
of the case, give written notice thereof to the Clerk of the
Court either personally, or by leaving the same at his office, and
shall pay into Court tne costs from time to time to be fixed for
the summoning of the said Jury, together with the sum of Two
Pounds for the payment of the Jury.

LXIV. Upon receiving such notice, the Clerk of the Court
shall summon or cause to be summoned, twelve Jurors residing
within ten miles of the place where the sittings thereof shall
be held, chosen, from time to time, in alphabetical order, as
their names shall appear on the Jury List: Provided always,
that it shall not be necessary to sunmon more than twelve Jurors
to attend any one sitting of the Court, and the Jurors sum-
moned for the trial of any one cause shall be deemed to have
been summoned for the trial of all Jury causes to be tried at
the same sittings of the Court. Provided also that it shall be
lawful for the Governor from time to time by notification in the
“New Zealand Gazette” to appoint, in respect of any District
Court, that Jurors residing at a greater or less distance than ten
miles from the place where the sittings of such Court shall be
held, may be summoned as Jurors to attend the sittings of such
Court and any such appoiatment at any time to alter or revoke.

LXYV. Every such Summons shall be served on each
Juror personally, or by leaving the same at his ordinary place
of abode, at least three days before the sitting of the Court.
And every person summoned as a Juryman under this Act, and
failing to attend shall be liable to a penalty not exceeding Ten
Pounds, to be impcsed at the discretion of the Court, and in
default of payment shall be imprisoned for a term not exceeding
fourteen days.
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LXVI. When the Jurors shall be in attendance, if their
number shall be odd, the Clerk shall strike off one, and the num-
ber being even, the Plaintiff and Defendant alternately shall
each strike off one, until the number be reduced to four ; and
the four thus remaining shall be impanelled and sworn to give
their Verdict in the cause to be brought before them, and every
such Juryman shall be entitled to receive from the Clerk of the
Court the sum of ten shillings, and the expenses thereby
incurred shall be the costs in cause: Provided always that if
either party shall neglect or refuse to strike the Jury as herein
provided, or the Defendant shall be absent, it shall be lawful for
the Clerk of the Court to strike the Jury instead of such
neglecting, refusing, or absent party.

LXVIIL. In every trial the Jury shall give a unanimous
verdict, and Judgment shall be entered accordingly ; but where
the Jury shali have remained six hours in deliberation, and shall
be unable to agree upon a Verdict the Court shall order them to
be discharged ; and in every such case, no Judgment shall be
given but the action may be again tried at such Court as the
Plaintiff may think fit, on his giving 10 days’ notice théreof in
writing to the Defendant, either personally, or by leaving the
same at his last known place of abode.

LXVIIL. Every Judgment entered up in pursuance of the
Verdict of a Jury shall have the same force and effect, and for
all purposes thereatter be as though such Judgment were entered
in pursuance of the determination of the Judge of the Court

alone as hereinbefore provided.

LXIX. Every Order and Judgment shall be final and
conclusive between the parties ; but the Judge shall have power
to nonsuit the Plaintiff in any case in which satistactory proof
shall not be given to him, entitling either the Plaintiff or De-
fendant to the Judgment of the Court; and shall also in every
case whatever have tie power, if he shall think fit, to order a
new Trial, to be had upon such terms as he shall think reason-
able, and in the meantime to stay the proceedings.

LXX. Every Judgment debt shall carry interest at the
rate of eight per cent. per annum, from the time of entering up

-Judgment until the same shall be satisfied, and such interest

may be leviedby a Warrant of Distress.

LXXI. Every Judgment, and the time (if any) limited for
satisfying the same, shall be entered in a Register to be kept for
that purpose, and no other record thereof shall be necessary.

LXXTI. If any party shall sue another in any District Court
for any debt or cause of action for which he has already sued him
and obtained Judgment in any other Court, the proof of such
former suit having been Brought, and judgment obtained, may be
given, and the party so suing shall not be entitled to recover in
such second suit, and shall be adjudged to pay, besides the costs
thereof, any sum not exceeding Twenty Pounds, as the Judge of the
Court shall order.
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LXXIIIL. It shall be lawful for the Judge to make such
Order as he way think fit, concerning the times and by
what instalments any debt, or damages, or costs, for which Judg-
ment shall be obtained in the said Court shall be paid, and all
such money shall be paid into Court unless the Judge shall
otherwise direct.

LXXIV. If thereshall be cross Judgments between the
parties, Execution shall be taken out by that party only who
shall have obtained Judgment forthe larger sam, and for so much
only as shall remain after deducting the smaller sum ; and satis -
faction for the remainder shall be entered as well as satisfaction
on the Judgment for the smaller sum, and if both sums shall be
equal, satisfaction shall be entered upon both Judgments.

LXXYV. No such set off of one Judgment against another
shall be allowed to the prejudice of the Solicitor’s lien for
costs due to him in the particular action against which the set
off is sought.

-LXXVI. The Judge may in any case make Orders for
staying proceedings until security shall be given for eosts, or
for granting time to the Plaintiff or Defendant to proceed inm
the prosecution or defence of the suit,and may also from time to
time adjourn any Court or the hearing of any cause in such
manner, and on such terms as to payment of costs or ether-
wise as to the Judge may seem fit. .

LXXVII. Whenever the Judge shall have given Judgment or
made an Grder for the payment of money, the amount shall be re-
coverable, in case of Default or Failure of payment thereof forth-
with, or at the time or times, and in the manner thereby directed,
by Execution against the Goods and Chattels of the party against
whom such Judgment or Order shall be given or made.

LXXVIIIL. And the Clerk of the said Court,at the request of the
party prosecuting such Judgment or Order, shall issueunder the Seal
of the Court a Writ of Fiert Factas as a Warrant of Execution to
the Bailiff of the Court, who by such Warrant shall be empowered
to levy, or cause to be levied, such sum of money as shall be
Ordered or Adjudged to be paid, and also the costs of the execu-
tion, by distress and sale of the Goods and Chattels of such party,
wherever the same may be found ; and all Constables and other
Peace Officers within their several Jurisdictions shall aid in the
txecution of every such Warrant.

LXXIX. If the Judge shall have made any Order for payment
of any sum of money by instalments, Execution upon such Order shall
not issue against the party until after default m payment of some
instalment according to such Order,and execution or successive Ex-
ecutions may thenbe issued for the wholeof the said sum of money
and costs then remaining unpaid, or for such portion thereof as the
Judge shall order, either at the time of making the original Order or
at any subsequent time, under the Seal of the Court.
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LXXX. Every Bailiff or Officer executing any process of
Execation, issuing out of a District Court against the Goods and
Chattels of any person, may by virtue thereof, seize and take any
of the Goods and Chattels of such person, (excepting the wearing
apparel and bedding of such person or his family, and the tools
and implements of his trade to the value of five pounds, which sball
to that extent be protected from such seizure,) and may also seize
and take any Money, or Bank Notes, and any Cheques, Bills of
Exchange, Promissory Notes, Bonds, Specialties, or Securities for
money, belonging to any such person against whom any Execution
shall have issued as aforesaid.

shall deliver to the Clerk of the
Court all Cheques, Bills of Exchange, Promissory Notes,
Bonds, Specialties, or other Securities for Money, which
shall have been so seized or taken as aforesaid, as security
or securities for the amount directed to be levied by such Exe-
cution, or so much thereof as shall not have been otherwise levied,
or raised for thebenefit of the Plaintiff; and the Plaintiff may sue in
the name of the Defendant, or in the name of any person in whose
name the Defendant might have sued, for the recovery of the sum
or sums secured or made payable thereby, when the time of pay-
ment thereof ghall have arrived.

LXXXI. The Bailiff

LXXXTI, The precise time when any application shall be

made to a Clerk, to issue a Warrant against the goods of a party ¢

shall be entered by him, in the Execution Book, and on the
Warrant, and when more than one such Warrant shall be issued,
they shall be executed in the order of the times so entered.

LXXXIII. When a Writ against the goods of a party has
issued from the Supreme Court, and a Warrant against the
goods of the same party has issued from a District Court, the
right to the goods seized, shall be determined by the priority of
the time of the Delivery of the Writ to the Sheriff to be executed,
or of the application to the Clerk, for the issue of the Warrant to
be executed, and the Sheriff on demand shall inform the Bailiff
in writing of the precise time of such delivery of the Writ, and
the Bailiff, on demand, shall show his warrant to any Sheriff’s
Officer, and such writing purporting to be so signed, and the
endorsement on the Warrant shall respectively be sufficient
justification to any ‘Sheriff, or Bailiff acting thereon.

LXXXIV. Where any claim shall be made to, or in respect of,
any Goods taken in Execution under the process of a District Court
the Claimant may deposit with the Bailiff, either the amount of the
value of the Goods claimed, such value to be fixed by appraisement
in case of dispute, to be by such Bailiff paid into Court to abide
the decision of the Judge upon such claim, and the sum which the
Bailiff shall be allowed to charge as costs for keeping possession of
such Goods until such decision can be obtained, or in lieu thereof
may give such secrrity, for such an amount, as miy be
satisfactory to the Bailiff; and in default of the Claimant
so doing, the Bailiff shall sell such Goods as if no such claim hiad
been made, and shall pay into Court the proceeds of such sale, to
abide the decision of the Judge.
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LXXXYV. No sale of any Goods which shall be taken in execu-
tion as aforesaid shall be made until after the end of five days, next
following the day on which such Goods shall have been so taken,
unless such Goods shall be of a perishable nature, or upon the re-
quest in writing of the party whose Goods shall have been taken ;
and until such sale the Goods shall be deposited by the Bailiff in
some fit place, or they may remain in the custody of a fit person to
be put in possession by the Bailiff.

LXXXVI. If any claim shall be made to, or inrespect of,
any goods or chattels taken in Execution, under the process of
any Court, or in respect of the proceeds or
value thereof, by any landlord for rent, or by any person not
being the party against whom such process has issued, it shall
be lawful for the Clerk of the Court, upon application of the
Officer charged with the Execution of such process, as well
before as after any action brought against such Officer,
to issue a Summons calling before the said Court, as well the
party issuing such process as the party making such claim, and
thereupon any action which shall have been brought in Her Ma-
jesty’sSupreme Court, orinany Local or Inferior Court, in respect
of such claim shall be stayed, and the Court in which such action
shallbavebeen brought, or any Judgethereof, on proof of theissue
of such Summons, and that the goods and chattels were so taken
in execution, may order the party bringing such action to pay
the costs of all proceedings had vpon such action after the issue
of such summons out of the District Court; and the Judge of
the Distriet Court shall adjudicate upon such claim, and make
such Order between the parties in respect thereof, and of the
proceedings, as to him shall seem fit, and such Order shall be
enforced in like manner as any Order made in any suit brought
in such Court, '

LXXXVII. If any Officer or Bailiff of any Court,
shall be assaulted while in the execution of his duty,
or if any rescue shall be made or attempted to be made of any

. Goods levied under process of the Court, the person so offending
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~ shall be liable to a fine not exceeding Twenty Pounds to be reco-

vered by order of the Court, or before a Justice of the Peace,
and it shall be lawful for such Officer or Bailiff’ of the Court,
or for any Peace Officer in any such case to take the offender
into custody, (with or without Warrant) and bring him before
such Court or Justice accordingly.

LXXXVIII. In and upon every Warrant of Executicn issued
against the Goods and Chattels of any person whomsoever,
the Clerk of the Court shall cause to be inserted or endorsed the
sum of money and costs adjudged, with the sums allowed as
increased costs for the execution of such Warrant; and if the
party against whom such Execution shall be issued shall before
anactual sale of the Goods and Chattels, payor cause to be paid,
ortendered unto the Clerk of the Court, outof which such Warrant
of Execution has issued, or to the Bailiff holding the Warrant
of Execution, such sum of money and costs as aforesaid, or such
part thereof as the person entitled thereto shall agree to accept
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in full for his Debt or Damages and Costs, together with the
Fees herein directed to be paid. the Execution shall be super-
seded, and the Goods and Chattels of the said party shall be
discharged and set at liberty.

LXXXTX. The landlord of any tenement in which any goods
shall be so taken in Execution under this Act, or his agent may
claim the rent thereof at any time within five clear days from
the date of such taking, or before the removal of the goods, by

‘delivering to the Bailiff or Officer making the levy, any writing

signed by himself or his agent, which shall state the amount of
rent claimed to be in arrear, and the time for aud in respect of
which such rent is due; and if such claim be made, the Bailiff
or Officer making the levy shall in addition thereto distrain for
the rent so claimed and the cost of such distress, and shall not
within five days next after such distress sell any partof the goods
taken, unless they be of a perishable nature, or upon the request
in writing of the party whose goods shall have been taken; and
the Bailiff shall afterwards sell such of the Goods under the Exe-
cution and Distress as shall satisfy, first, the costs of and incident
to the sale, next the claim of such landlord, not exceeding the
rent of eight weeks where the tenement is let by the week, the
rent of two terms of payment where the tenement is let for any
other term less than a year, and the rent of one year in any
other case, and lastly the amount for which the warrant issued.

XC. If any replevin be made of the goods so taken, the
Bailiff shall notwithstanding, sell such portion thereof as will
satisfy the costs of and incident to the sale under the Execution,
and the amount for which the Warrant issued; and in any
event, the overplus of the sale (if any), and the residue of the
goods, shall be returned to the Defendant; and the
poundage of the Bailiff for keeping possession and sale
under each distress, shall be the same as would have been
payable if the distress had been an Execution of the District
Court, and no other Fees shall be demanded or taken in respect
thereof.

XCI. If it shall appear upon the return of the Warrant
or Writ of Fieri Facias that no goods and chattels can be
found, or not sufficient for payment of the sum to be levied, the
Clerk of the Court shall, upon the request of the party in
whose favour Judgment shall have been given, issue a Warrant
of Execution to the Bailiff, who by virtue thereof shall be
empowered to take in Execuation the Body of the Defendant
named therein.

XCII. Every Warrant of Commitment which shall issue
from a District Court shall, on whatever day it may be issued
bear date on the day on which the Order for Commitment Was’
made, and shall continue in force for one year from such date
and no longer, but no Order for Commitment shall be drawn up
or served. B
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XCIIL In executing any process of the Court the Bailiff
shall have such powers, and be subject to such liabilities as any
Sheriff hath, or is subject to in like cases, in executing the pro-
cess of the Supreme Court. ‘

XCIV. Every person who shall be taken in Execution
under any such Warrant shall be Committed to the Common Gaol
of the District within which the Court shall be holden, and shall
remain in custody for such time from the day of his Gommit-
ment as shall be mentioned in such Warrant, or until he be dis~
charged by due course of law.

XCV. The time of Imprisonment shall be as follows, that
is to say,—where the sum for which the person shall have been
taken in Execution shall not exceed Fifty Pounds, Four Months,
and where such sum shall exceed Fifty Pounds, Six Months.

XCVI. If any money, goods, or chattels be found and
proved to be the property of any person Imprisoned under pro-
cess from a District Court, the same may be seized under War-
rant issued from the Court, and sold for the benefit of the party
at whose suit he shall have been so Imprisoned.

XCVII, Every Writ or Warrant issued in execution of
any Judgment under this Act may be executed in any part of
the Colony by the Bailiff of the Court, or by the Bailiff of any
other District Court, or by any ather person to whom the same
may be specially directed.

XCVIII, Any person Imprisoned under this Act who shall
have paid or satisfied the debt or demand, or the instalments
thereof payable, and costs remaining due at the time of the
Order of Imprisonment being made, tagether with the costsof
obtaining such Order, and all subsequent costs, shall be dis-
charged out of custody, upon the certificate of such payment for
satisfaction, signed by tkz Clerk of the Court, by leave of the

Judgeof the Court, in which the Order of Imprisonment was
made. :

XCIX, Where any person shall have been Imprisoned
under the provisions of this Act, he shall not be liable at any
time thereafter to beagain taken in Execution forthe debtor sum
of money with respect to which he shall have been so Imprisoned :
Provided always, that, as against the Estate and Effects of
such Prisoner whatsoever and wheresoever, the Judgment, under
which he shall have been so Imprisoned as aforesaid, shall be of
as tull force and effeét as if the body of such Prisoner had never
been taken in Execution by virtue thereof.

C. In case any Bailiff of a District Court, who shall be
employed to levy any Execution against Goods and Chattels,
shall, by neglect or connivance, or omission, lose the opportunity.
of levying any such Execution, then upon complaint of the party
aggrieved by reason of such neglect, connivance, or omission
(and the fact alleged being proved to the satisfaction of the
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Court on the Oath of any credible Witness) the Judge shall
order such Bailiff to pay such damages, as it shall appear that
the Plaintiff has sustained thereby, not Lxeeedmg in any case the
sum of money for which the sald Execution issued, and the
Bailift' shall be lable thereto; and upon demand made thereof,
and on his refusal so to pay and satisfy the same, payment
thereof shall be enforced by such ways and means as are herein
provided for enforcing a Judgment recovered in the said Court.

- - CL. If any Clerk, Bailiff, or other Officer of the Court,act-
ingunder colour or pretence of the process of the said Court, shall
be charged with extortion or misconduct, or with not duly paying or
accounting for any Money levied by him under the authority of
this Act, it shall be lawful for the Judge to inquire into such
matter in a summary way, and for that purpose to Summon and
enforce the attendance of all necessary parties in like manner as
the attendance of Witnesses in any case may be enforced, and to
make such Order thereupon for the payment of any money ex-
torted, or for the due payment of any money so levied as afore-
said, and for the payment of such damages and costs as he shall
think just ; and also, if he shall think fit, to impose such fine
upon the Clerk, Bailiff, or Officer, not exceeding ten pounds for

each offence, as he shall deem adequate ; and in default of pay-
ment of any Money so ordered to be pa1d payment of the same
may be enforced by such ways and means as are herein provided
for enforcing a Judgment recovered in the said Court.

CIL If either party in any cause of the amonntto which
Jurisdiction is given to the District Courts by this Act shall be
dissatisfied with the determination or direction of the Court in point
of law, or upon the admission or rejection of any evidence, such
party may appeal from the same to the Supreme Court, provided
that such party shall, within ten days after such determina-
tion or direction, give notice of such appeal to the other party or
his Solicitor, and also give security, to be approved by the Clerk
ofthe Court, forthe costsof the appeal, whatevermay betheevent of
theappeal, and forthe amount of the Judgment, if he be Defendant
and the appeal be dismissed ; provided nevertheless, that such
security as far as regards the amount of the Judgment shall not
be required in any case where the Judge of the District Court
shall have Ordered the party appealing to pay the amount of such
Judgment into the hands of the Clerk of the District Court in
which such action shall have been tried, and the same shall have
been paid accordingly ; and the said Court of Appeal may either
order a new trial on such terms as it thinks fit, or order judg-
meut to be entered for either party as the case may be, and may
make such order with respect to the costs of the said appeal as
such Court shall think proper, and such orders shall be final.

CHI Such Appeal shall be in the form of a case
agreed on by hoth parties, or their Solicitors, and if they cannot
agree, the Judge of the District Court upon being appealed to by

Remedies against and
penalties on Bailiffs
and other officers far
misconduct,

Partles aggrieved may
appeal,

Appeal to be in foru
of a case,




Chief Justice to make
General Orders, regu.-
lating proceedings, and
codts on Appeal.

Parties may agree not
to appeal.

Proceedings for the

recovery of possession
ot Corporeal Heredita-
ments in certain cases.

Plaintiff "may claim
Rentand mesne profits

Summons may issue
for recovery of passes-
sion of small tene-
ments by lav.dlord, for
non-payment of rent.

21° & 22° VICTORIZ. No. 30.

District Courts.

them or their Solicitors, shall settle the case and sign it ; and
such case shall be transmitted by the Appellant to the Registrar of
the Supreme Court.

~ CIV. The Chief Justice of the Supreme Court shall frony
time to time make General Rules or Orders for regulating the-
procecdings on Appeals, and the Costs and' Fees to be paid in:
respect of the same..

.~ CV. No Appeal shall lie from the decision of a District’
Couxt, if before such decision is pronounced hoth parties shalk
agree, in writing signed by themselves, or their Solicitors, or’
agents, that the Judgment of the District Court shall be final.

CVL In proceedings for the Recovery of Corporeal Here--
ditaments the Landlord may enter a Plaint, at his option, either’
against the Tenant or against the person neglecting or refusing to
deliver up possession, in the Court of the District in which the
premises lie, for the Recovery of the same, and thereupon a
Summons shall issue to such Tenant or such person so neglecting
or refusing ; and ifthe Defendant shall not, at the time named
in the Summons, show good cause to the contrary then, on proof
of his still neglecting or refusing to deliver up possession of the
premises and of the yearly value and Rent of the Premises, and
of the Holding, and of the Expiration or other determination of:
the Tenancy with the time and manner thereof, and of the Title
of the Plaintiff, if such Title has accrued since the letting of the
Premises, and of the Service of the Summons, if the Defendant’
shall not appear thereto, theJudge may Order that Possession of
the Premises mentioned in the Plaint be given by the Defendant:
to the Plaintiff either forthwith, or on or before such-Day as:
the Judge shall think fit to name ; and- if such- Order be not
obeyed, the Clerk, whether suech- Order can be proved to have:
been served or not, shall at the instance of the Plaintiff issue a:
Warrant autlierizing and requiring the Bailiff of the Court to
give Possession of such premises tothe  Plaintiff.-

- CVIL In any such Plaint against a: Tenant as in' the:
last Preceding Sectionis specified the Plaintiff may add a claim.
for Rent and mesne profits, or both down to the Day appointed:
for the Hearing, or to any preceding Day named in the Plaint
so as the same shall not exceed Fifty Pounds, and any Mis--
descriptionin the nature of such claim may be amended at- the:

Trial.

- CVIII. When the rent of any Corporeal Hereditament:
where neither the value of the premises, nor the rent payable in.
respect thereof, exceeds Fifty Pounds by the year, shall be in.
arrear for three months, and the landlord shall have a right by
law to re-enter for the non-payment thereof, he may, without any-
formal demand, or re-entry, enter a Plaint in the Court of the
District in which the premises lie for the recovery thereof ;.

-




21> & 22° VICTORIZ. No. 30.
District Courts.

157

and thereupon a Summons shall issue to the Tenant, the -

service whereof shall stand in lieu of a demand or re-entry.

CIX. If the Tenant shall, five days before the re-
turn day of such Summons; pay into Court all the
rent in arrear, and the costs, the said action shall
cease; but if he shall not make such payment,
and shall not at the time named in the Summons show good cause
why the premises should not be recovered, then, on proof of the
yearly value and rent of the premises, and of the fact that three
months’ réent was in arrear before theé Plaint was entered, and
that no sufficient Distress was then to be found on the premises
to countervail such arrear, and of the landlord’s power to re-
enter, and of the rent being still in arrear, and of the title of the
Plaintiff; if such title has acerued since the letting of the pretnises,
and of the service of the Summons, if the Defendant shall not ap-
pear thereto, the Judge may order that possession of the premises
mentioned in the Plaint be given by the Defendant to the Plaintiff
on or before such Day, not being less than four weeks from the
day of hearing as the Judge shall think fit to name, unless withir
that period all the rent in arrear and the costs be paid into Court;
and if such Order be not obeyed, and such rent and costs be not
so paid, the Clerk shall, whether such Order can be proved to
have been served or not, at the instance of the Plaintiff, issue a
Warrant authorising and requiring the Bailiff' of the Court to give
possession of such premises to the Plaintiff, and the Plaintiff shall
from the time of the Execution of such Warrant, hold the premises
discharged of the tenancy, and the Defendant, and all persons

claiming by, through, or under him, shall, so long as the Order of

the Court remains unreversed, be barred from all relief in equity
or otherwise.

CX. A Summons for the recovery of a Tenement may be
served like other Summonses to appear to Plaints in District
Courts; and if the Defendant cannot be found, and his place of
dwelling shall either not be known, or admission thereto cannot
be obtained for serving any such Summons, a copy of the Sum-
mons may be posted on some conspicuous part of the premises
sought to be recovered, and such posting shall be deemed good:
service on the Defendant.

CXI. Where any Summnions for the recovery of a Tene-
ment, as is hereinbefore specified shall be served on, or come to
the knowledge of any sub-tenant, of the Plaintiff’s immediate
tenant, such sub-tenant, being an occupier of the whole, or of a
part of the premises sought to be recovered, shall forthwith
give notice thercof to his immediate landlord, under penalty of
forfeiting notexceeding three years rackrent of the premises, held
by such sub-tenant, to such landlord, to be recovered by such
landlord by action in the Court, from which such Summons shall
be issued; and such landlord, on the receipt of such notice, if
not originally a Defendant, may be added or substituted as a
Defendant to defend possession of the premisés in question.
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CXII. Any Warrant to a Bailiff to give possession of a
tenement shall justify him in entering upon the premises named
therein, with such assistants as he shall deem necessary, and in
giving possession accordingly ; but no entry under any such War-
rant shall be made, except between the hours of nine m the morn-
ing and four in the afternoon.

CXIII. Every such Warrant shall, on whatever day it may
be issued, bear date on the day next after the last day named by
the Judge in his Order for the delivery of posgession of the pre-
mises in question, and shall continue in force for three months

. from such date, and no longer; but no Order for delivery or pos-
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CXIV. It shall not be lawful to bring any action or prosecu-
tion against the Judge, or against the Clerk of the Court by
whom any such Warrant as aforesaid shall have been issued
or against any Bailiff or other person by whom such Warrant
may be executed, or Summons affixed, for issuing such
Warrant or executing the same or aflising snch Summons
respectively, by reason that the person by whom the samec
shall be sued out had not lawful right to the possession of
the premises.

CXYV. Where the landlord at the time of applying for such
Warrant as aforesaid had lawful right to the possession of the
premises, or of the part thereof so held over as aforesaid,
neitherthe said landlord nor hisagent, norany ofher person acting
in his behalf shall be deemed to be a trespasser by reason
merely of any irregularity or informality in the mode of pro-
ceeding for obtaining possession under the authority of this
Act, but the party aggrieved may if he think fit bring an action
and recover for special damage: Provided always if the special
damage be not proved the Defendant shall be entitled to a
Verdict and if proved but assessed by the Jury at a sum not
exceeding forty shillings the Plaintiff shall recover no more costs
than damages, unless the Judge before whom the trial shall have

been held shall certify thatin his opinion full costs ought to be
allowed. ' o

CXVI. Any Action commenced in a District Court may
be removed by Writ of Certiorari into the Supreme Court, if
such Court, or a Judge thereof, shall deem it desirable that the
cause shall be tried in such Court, and if the party applying
for such Writ shall give security, to be approved of by the
Registrar of the Supreme Court, for the amount of the claim
and the costs (not exceeding Fifty Pounds) of the Trial, and
shall further assent to such terms, if any, as the Supreme Court
or Judge shall think fit to impose. '

CXVII. The granting by the Supreme Court, or .by a
Judge thereof, of a Rule or Summons to show cause why a
Writ of Certiorart or Prohibition should not issue to a District
Court, shall, if the Sapreme Court or a Judge thereof so direci,
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operate as a stay of proceedings in the cause to which the same
shall relate, until the determination of such Rule or Summons,
or until such Supreme Court or Judge shall otherwise order
and the Judge of the District Court shall from time to time
adjourn the hearing of such cause to such day as he shall think
fit until such determination, or until such Order be made ; but
if a copy of such Rule or Summons shall not be served by the
party who obtained it, on the opposite party, and on the Clerk of
the District Court, three days before the day fixed for the
hearing of the cause, the Judge of the District Court, may in his
discretion, order the party who chtained the Rule or Summons
to pay all the costs of the day, or so much thereof as he shall
think fit, unless the Supreme Court, or a Judge thereof, shall
have made some Order respecting such costs.

CXVIIL. No Judgment, Order, or Determination given or
made by any Judge of a District Court, nor any cause or matter
brought before him, or pending in his Court, shall be removed by
Appeal, Motion, Writ of Error, Certiorari or Otherwise, into any
Court whatever, save and except in the manner, and according to
the provisions hereinbefore mentioned.

CXIX. No Judgment or Execution shall be stayed, delayed,
«or reversed upon or by Writ of Error, or Supersedeas thereon, to
be sued out for the revising of any Judgment given in any Court
held under the provisions of this Act.

CXX. Where an application shall be made to the Supreme
Court or a Judge thereof for a Writ of Prohibition to be ad-
dressed to a Judge of a District Court the matter shall be
finally disposed of by Rule or Order, and no Declaration or
further proceedings in Prohibition shall be allowed.

CXXI. No writ of Mandamus shall issue to a Judge or
any Officer of a District Court for refusing to do any act relating
to the duties of his office; but any party requiring such act to
be done, may apply to the Supreme Court or to a Judge thereof
upon an Affidavit of the facts for a Rule or Summons calling
upon the Judge or Officer of the District Court, and also the
party to be affected by such act to show cause why such act
should not be done; and if after the service of such Rule or
Summons good cause shall not be shown, the Supreme Court or
a Judge thereof may by Rule or Order direct the act to be done,
and the Judge or Officer of the District Court upon being served
with such Rule or Order shall obey the same on pain of Attach-
ment; and in any event the Supreme Court or the Judge thereof
may make such Order with respect to costs as tosuch Court or
Judge shall seem fit.

CXXII. Where in any action of contract brought in the
Supreme Court the claim endorsed on the Writ does not exceed
One Hundred Pounds, or where such claim, though it
originally exceeded One Hundred Pounds, is reduced
by payment into Court, payment, an admitted set
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off, or otherwise, to a sum not exceeding One Hundred Pounds
a Judge of the Supreme Court, on the application of either party,
after Issue joined ,may, in his discretion, and on such terms as he
shall think fit, order that the cause be tried in any District Court
which he shall appoint; and thereupon the Plaintiff shall lodge witn
the Clerk of such Court such Ovder and the Issue, and the Judge
of such Court shall appoint a day for the hearing of the cause;
notice whereof shall be given in such manner as such Judge shall
direct to both parties or to their Solicitors.

CXXIII. After such hearing the Clerk shall cer-
tify the result to the  Registrar of the Supreme
Court, and Judgment in accordance with such certificate
may be signed in such Supreme Court.

CXXIV. If in any action commenced in the
Supreme Court for any cause of action which
might have been tried in a District Court the Plaintiff shall re-
cover a sum not exceeding £100, the Plaintiff shall have Judg-
ment to recover such sum ounly and no costs, except in cases
hereinafter provided,and except in the case of Judgment by
Default ; and it shall not be necessary to enter any suggestion on
the record to deprive such Plaintiff of costs, nor shall any such
Plaintiff be entitled to costs by reason of any privilege as
a Solicitor or Officer of such Court, or otherwise.

CXXYV. Provided always that if the Plaintiff shall in
any such  Action recover a sum not exceeding
One Hundred Pounds by Verdict, and the Judge,
before whom such Verdict shall be obtained shall certify
on the back of the record, that it appeared to him at the trial
that the cause of action was one for which a Plaint could nothave
been entered in any such District Court as aforesaid, or that it
appeared to him at the trial that there was a sufficient reason
for bringing the said action in the Supreme Court,
the Plaintiff in such case shall have the same Judg-
ment to recover his costs that he would have had if this Act had
uot been passed.

CXXVI. Provided alsothat if in any suchaction, whetherthere
be a Verdict in such action or not, the Plaintiff’ shall make it ap-
pear to the satisfaction of the Supreme Court, or to the satisfac-
tion of'a Judge at Chambers upon Summeons, that the said action
was brought for a cause for which no Plaint could have been
entered in any District Court, or that the said cause was removed
from a District Court by Certiorari, or that there was apparent
reason for bringing such action in the Supreme Court, then and
in any of such cases the Supreme Court or the said Judge at Cham-
bers, may, by Rule or Order, directthat the Plaintiff shall recover
his costs, and thereupon the Plaintiff shall have the same J udg-
ment to recover his costs that he would have had if this Act, had
not been passed.
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CXXVIL. TIf an action be brought by an Officer of a Dis-
trict Court in the Court of which he is an Officer, the Judge
shall, at therequest of the Defendant, order that the Venue be
changed, and that the cause be sent fer hearing to the Court
of some convenient District of which he is not Judge, and the
Clerk of the first mentioned Court shall forthwith transmit
to the Clerk of such last mentioned Court a certified
copy of the Plaint, as entered in the Flaint Book, the
duplicate copy of the Summons and particulars served
on the Detendant, and a certified copy of the Order
for changing the same, as entered in the Minute Book;
and the Judge of such last mentioned Court shall appoint
a day for the hearing, notice whereof shall be given to both
parties, in such manner as such Judge shall direct.

CXXVIIIL. The Judge of any District Court may in any case,
with the consent of both parties to the suit, order the same, with
or without other matters in the Jurisdiction of the Court in dis-
pute between the parties to be referred to Arbitration to such
persons and in such manner and on such terms as he shall think
reasonable and just ; and such reference shall not be revocable
by either party except by consent of the Judge; and the
Award of the Arbitrators or Umpire shall be entered as the
Judgment in the cause, and shall be as binding and effectual
to ali intents as if given by the Judge.

CXXIX. It shall be lawful for the Judge, if he think fit,
on application to him at the first Court, held after the expiration
of one week, after the entry of such Award asa Judgment of the
Court, to set aside any such Award and Judgmentso given and
entered as aforesaid ; or he may, with the consent of both parties,
revoke the reference, or order awvother reference to be made
in the manner aforesaid; and no Execution shall 1ssue without
leave of the Judge, until after such first Court shall have been

held.

CXXX. A Judge proposing to sue any person dwelling
or carrying on business in any District of which he is the Judge
may bring Ins action in the Court of any adjoining District, of
which he is not the Judge ; and any person proposing to sue a
Judge may bring his action in any Court of a District adjoining
the District of which the Defendant is Judge

CXXXI. If an action be brought against an Officer of 2
Distriet Court the Summons may issue in the District of which he
is an Officer, or in any adjoining District the Judge of which is not
the Judge of a Court of which the Defendant is an Ofiicer.,

CXXXIL Jn order to secure uniformity in the practice of the
several District Courts of the Colony, it shall be lawful for the
Chief Justice of New Zealand to frame general rules and orders for
regulating the practice of the Courts and the forms of proceedings
therein; and from time to time to amend such Rules, Orders and
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Forms ; and such original or amended Rules. Orders and Forms shall
be in force in each of such Courts respectively, from a day to be
fixed by the Chief Justice.

CXXXIII. Where the time within which, or where the mode
in which any proceeding should be taken in the District Courts
is not prescribed in this Act, such time and mode shall
be appointed by the Rules of Practice, Orders and Forms, to
be made as herein provided,

CXXXIV. All actions and prosecutions to be commenced
against any person for anything done in pursuance of this
Act, shall be commenced within three months after the
fact committed, and not afterwards, and notice in writing
of any such action, and of the cause thereof shall be
given to the Defendant, one month at least before the
commencement of the action : and no Plaintiff shall recover in
any such actionif tender of sufficient amends shall have been made
before such action be brought, and if after actionbrought a suffi-
cient sum of money shall have been paid into Court with costs by
or on behalf of the Defendant.

CXXXV.If any action or suit shall be brought against any
person for anything done in pursuance of this Act, the Warrant
under the Seal of the District Court being produced in any such
action or suit shall be deemed sufficient proof of the authority
of the said District Court previous to the issuing of such
Warrant.

CXXXVI. No Order, Verdict, or Judgment, or other pro-
ceeding concerning any of the matters aforesaid, shall be
quashed or vacated for want of form.

CXXXVII. The Judge of a District Court may at all times
amend all defects and errors in any proceeding in sueh Court,
whether there is anything in writing to amend by or not, and
whether the defect or error be that of the party applying to amend
or not; and all such amendments may be made with or without
costs, and upon such terms as to the Judge may scem fit; and all
such amendments as may be necessary for the purpose of
determining in the existing suit the real question in controversy
between the parties shall be so made, if duly applied for.

CXXXVIII No Officer of a District Court in executing any
Warrant of a District Court, and no person at whose instance
any such Warrant shall be executed, shall be deemed a tres-
passer by reason of any irregularity or informality in any pro-
ceeding on the validity of which such Warrant depends, or in
the form of such Warrant, or in the mode of executing it, but
the party aggrieved may bring an action for any special damage
which he may have sustained, by reason of such irregularity or
informality, against the party guilty thereof, and in such action
he shall recover no costs, unless the damages awarded shall
exceed forty shillings. )
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CXXXIX. Where by this Act, a party is required to give
§ecurity, such security shall be at the cost of the party giving
1t, and in the form of a Bond, with sureties, to the other party
or intended party in the action or proceeding: Provided always,
that the Court in which any action on the Bond shall be brought
may by Rule or Order give such relief to the obligors as may be
Just, and such Rule or Order shall have the effect of a defeasance
of such Bond,

- CXL. Where by this Act a party is required to give
security, hemayin lieu thereofdeposit with the Clerk, if the security
isrequired tobe given in a District Court, or with the Registrar of
the Supreme Court, if the security is required to be given in such
Court, a sum equal in amount to the sum for which he would be

required to give security, together with a memorandum, to be

approved of by such Clerk or Registrar, and to be signed by

such party, his Solicitor, or agent, setting forth the conditions
on which such money is deposited, and the Clerk or Registrar
shall give to the party paying a written acknowledgment of such
payment; and the Judge of the District Court, when the money
shall have been so deposited in such Court, or a Judge of the
Supreme Court, when the money shall have been deposited in the
Supreme Court, may, on the same evidence as would be required
to enforce or avoid such Bond as in the last preceding section
is mentioned, order such sum so deposited to be paid out to such

party as to him shall seem just.

CXLI. No action shall be brought in a District Court
on any Judgment of the Supreme Court.

CXLII. An action may be brought in the Supreme Court
on a Judgment of a District Court, but no costs shall be allowed
in such action, unless the Supreme Court, or a Judge thereof,
shall certify that the action was necessary and proper for the
enforcement of the Judgment of the District Court against the
person or property of the Defendant.

CXLIII. The payment of any fine imposed by any Court,
under the authority of this Aect, may be enforced upon the
Order of a Judge, in like manner as payment of any Debt ad-
judged in the said Court.

CXL1V. The Bankruptey or Insolvency of the Plaintiff in
any action in a District Court, which the Assignees, might
maintain for the benefit of the Creditors, shall not cause the
action to abate if the Assignees elect to continue such action,
and to give security for the costs thereof, within such
reasonable time as the Judge shall order, but the hearing of the
cause may be adjourned until such Election is made ; and in
case the Assignees do not elect to continue the action, and to
give such security within the time limited by the Order, the
Defendant may avail himself of the Bankruptey or Insolvency
as a defence to the action, ' ’ S
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PROCEDURE AND DPRACTICE OF COURTS.
Criminal Cases:

CXLV. For the purpose of bringing a criminal case
under the cognizance of the Court, an Indlctment shall be signed
by the Attorney-General of the C‘olony, ot bythe Crown Pr osecutor
of the District, and such Indictment so signed shall be as valid

and effectual in all respects as if the same had been presented
by a Grand Jury.

CXLVI. Every man shall bes tried for any Felony,
Misdemeanor, or Indictable Offence, by a Jury of twelve men to
be Summoned as hereinafter provided.

CXLVII. The Judge of the Court shall, ten days at least
before the sitting of any “such Court for the despatch of Criminal
business, issue a Precept to the Bailiff of the Court requiring
him to Summon Jurors to attend the sittings of the Court at such
time and place as shall be therein mentioned.

CXLVIIIL: Such Precept shall require not more thanthirty-six,
nor less than twenty-four persons, duly qualified to serve as
Petit Jurors, to attend at one sitting of the Court.

CXLIX. Every such Precept and any Subpeena commanding;
the attendance of Witnesses in Criminal cases shall be issued in

the name of Her Majesty, tested in the name of the J udge, and
sealed with the Seal of the Court.

CL. Upon receiving the Precept, the Bailiff shall
summon the number of Jurymen mentioned therein, to be taken
from time to time in alphabetical order, as their names shall
appear on the Jury List, by personally serving a Summons on
each Juror, or by leavmw the same at  his usual place of abode,
five days before the smtmcr of the Court.

CLI. For the purpose of enforcing the attendance of
Jurors, Witnesses, and Others, the production of Books, Papers,
and Writings, and for the Summary punishment of Contempt,
any such Court while sitting as a Court of Criminal Jurisdiction,
shall have and may exercise such powers as the Supreme Court
may exercise by any law for the time being in force: Provided
always that the process for the recovery of any amount of any
Fine or Recognizance forfeited at any sitting of the Court for the

dispatch of Criminal basiness shall be signed by the Judge of the
Court.

CLIL Tt shall we lawful for the Judge of any District
Court, if he shall think fit, to reserve any point of law arising in
any Criminal Case for the Oplmon of the Supreme Court, and to
defer glvnw Judgment thereon until such’ Opinion shall have been

given, when such Judgment shall be in conformity with the
OPinion given,
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- CLIIL If it shall appear to the Judge of any
District Court that any Felony, Misdemeanor, or other
offence which may at any time be brought before it,

ought from its nature, or magnitude, or any legal difficulty
which it may present to be tried by the Supreme Court it
shall be lawful for such Court to leave the case for tiial before
the Supreme Court, and to take Recognizances, with or without
Sureties, for the appearance of the Parties and Witnesses thereat,
which Recognizances shall, as soon as may be, returned to the
Supreme Court.

CLIV. In all respects, except as herein provided, the
procedure of a District Court, as a Court of Criminal Jurisdic-
tion shall be the same as in the Supreme Court in like matters.

MISCELLANEOUS:
Civil and Criminal.
- CLV. Tt shall be lawful for the Governor from time to
time by notification in the “New Zealand Gazette” to fix the times

and places within the District at which every such Court shall be

held, and in like manner such times and places to alter, or abolish
as he shall think fit.

CLVI, Where by reason of the death or absence of a
Judge, a District Court cannot be held, the Clerk or in his ab-

sence, the Bailift shall adjourn the Court to such day as he shall
deem convenient,

CLVII. 1t shall be lawful for the Judge of any District
Court to preseribe such Regulations as he may from time to time

deem necessary, for the orderly transaction of the business of
his Court:

CLVIIL. All Affdavits to be used in the Courts held
under this Act shall and may be sworn before any Judge of the
said Courts, or any person authorised to take Affidavits in the
Supreme Court, or before any Justice of the Peace having Jurisdic-
tion in the place where any such Affidavit may be sworn.

CLIX. If any person shall wilfully insult the Judge, or any
Juror, or any Bailiff; Clerk or Officer of any District Court, for
the time bemg, during his sitting or attendance  in
Court, or in going to or returning from the Court, or
shall Wﬂfully interrupt the Proceedings of the Court, or other-
wise mishehave in Court, it shall be lawful for any Bailiff, or
Officer of the Court, with or without the assistance of any other
person, by order of the Jud ge, to take such offenderinto custody;
and detain him until the rising of the Court; and the Judge shall
be empowered, if he shall think fit, by a Warrant under his hand,
and Sealed with the Seal of the Court to commit any such offender
to Prison for any time not exceding fifteen days, or to impose
upon any such offender a Fine not exceeding Ten Pounds for every
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such offence, and in default of payment thereof to commit the
offender to Prison for any time not exceeding fifteen days, unless
the said fine be sooner paid,

Sums received under CLX., All sums of money which shall be received under

this Act to be foruse o by virtue of this Act, by way of Fees, Fines, or Penalties, shall

of Frovinees. be paid to the Colonial Treasurer for the pubhc use of the
Province in which the same shall arise.

spenditure to be CLXI. All money which shall be expended in carrying out

charged to Province the provisions of this Act, shall be charged by the Colonial

withinwhichinourred: - Pyeggyyer in account against the Province within which the same
shall be expended, and may be deducted from any sums of
money which shall from time to time be pavable by the Co-
Jonial Treasurer to such Province.

Provision where Dis- CLXII. Provided always that, if any District to be con-

trict comprises parts of

more Brovincos. than stituted under the third section of ‘this Act shall comprise por-

one. tions of more than one Province, an equitable apportion-
ment of such sums of money; and such costs and expenses shall
be made between such several Provinees as the Governor shall

thmk fit to direct.

CLXIII. In the construction of this Act, unless there be
something in_the subject or context repugnant to such construc-
tion, the words “ District Court” or ¢ the Court” shall be under-
stood to mean a Court constituted by this Act; the term
 Landlord” shall mean the person entitled to the 1mmedlate Re.
version of the Lands, or if the property be held in joint tenancy,
coparcenery, or tenancv in common shall be understood to mean
any one of the persons entltled to such reversion,

Interpretation,

Commencement of CLXTV. This Act shall come into operation on the first day
Act. of January one thousand eight hundred and fifty nine.
Bhort Title. CLXYV. The Short Title of this Act shall be ¢ The

Pistrict Courts Act, 1858.”
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SCHEDULE.

CONTAINING DESCRIPTION OF THE ORDINANCES AND ACTS
REPEALED BY THIS ACT.

Session and
Number.

By what
Legislature passed.

Title.

Session 1,
No. 4.

Session 1,

No. 6.

Session 2,
No. 2.

Session 7,
No, 20.

Session 4,
No. 29.

Governor and Le-
gislative Council.

Governor and Le-
gislative Council.

Governor and Le-
gislative Council.

Lieutenant-Go-
vernor and Legis-
lative Council.

General Assembly

Aun Ordinancefor instituting aud regulatingCourts
of General and Quaiter Sessions m the Colony
of New Zealand, and to authorise the holding of
Petty Sessions within the same, and for deﬁhing
their respective powers, and determining places
at which the same shall be holden ; and for repeal-
ing within the Colony of New Zealand, certain
Acts of the Governor and Council of New South
Wales, adopted and now in force within the said
Colony.

An Ordinance for instituting Courts of Civil
Jurisdiction to be called Courts of Requests in
different parts of the Colony of New Zealand, and
its dependencies.

An Ordinance for establishing County Courts of
Civil and Criminal Jurisdiction, and for repealing
an Ordinance for establishing Courts of Requests
Session 1, No. 6, and for repealing part of an
Ordinance for establishing Courts of Quarter
Sessions, Session 1, No. 4.

An Ordinance for establishing Courts of Ses«

sions of the Peace.

An Act to extend the Jurisdiction of Resident
Magistrates’ Courts in Civil Cases.

&
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