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Ne,v Zealand.

Procedure.
39. Seal of Court.
40. Taking of affidavits.
41. Affidavits by company, corporation, &c.
42. Adjournment of matters beyond jurisdiction

of J nstices.
43. Clerk may adjourn Court.
44. Actions on lost instruments.
45. How infants may sue and defend.
46. Summary admittance of next friend.
47. Cases in which minor may sue or be sued

personally.
48. Actions by or against trustees, executors, &c.
49. Actions by or against partners or single firm.
50. Party may sue on behalf of others having

. . I common interest.
luns- 51. Plaintiff may cIa,im jointly against severa,}

parties.
52. Plaintiff may claim jointly against parties

when in doubt against whom his remedy
lies.

53. Joinder of plaintiffs jointly, severally, or
altermttively.

54. Joinder of defendants jointly, severally, or
alternatively. .

55. Defendants need not be severally interested
in relief.

56. Contribution from persons jointly liable.
57. Joinder of actions by or against husband and

wife.
58. Joinder of actions by or against executor, &c.

Exception.
59. Application for joinder of parties. Order for

adding or striking out parties.
60. Joinder of causes of action.
61. Misjoinder of parties not to defeat action.
62. Misnomer not to vitip.te process, &c.
63. No abatement of action.
64. Assignor to be named in actions for recovery

of assigned debts.

ANALYSIS.
35. No privilege to solicitors.
36. Execution may be issued on certificate of

judgment of Supreme Court.
37. Action against absent defendant.
38. Jurisdiction as to fugitive offenders.Regulations, &lc.

3. H,egulations prescribing practice and forms of
procedure. Costs. Fees.

4. Translation to be added for Natives.

'ritle.
]~ Short Title and commencement.
2. Interpretation.

Jurisdiction.
27. Civil jurisdiction of Court.
28. Powers of Justices to hold a Court.
29. Jurisdiction of Justices.
30. Matters not within jurisdiction.
31. Title to land incidentally in question.
32. Division of a cause of action not allowed.
33. Claim may be reduced to jurisdiction.
34. A Magistrate may sue or be sued in his own

Court before another Magistrate, or two
. Justices. or in another Court.

Oonstitution of Oourts.
5. Courts constituted.
6. Courts located.
7. Appointment of Magistrates.
8. Salaries of Magistrates.
9. Retiring-age of Magistrates.

10. Allowances.
11. Provision as to Magistrate in Chatham Islands.
12. Acting-Magistrates may be appointed.
13. Magistrate may sit for another.
14. Ex officio functions of Magistrates.
15. Appointment of Clerk.
16. Clerk of Court may exercise certain

diction.
17. Duties of Clerk.
18. Records to be kept by Clerk.
19. Assistant Clerk may be appointed.
20. Appointment of bailiffs.
21. Deputies to Clerk or bailiff.
22. Powers and duties of bailiffs.
23. Protection of bailiffs.
24. Neglect by bailiffs.
25. Extortion, &c., by officers.
26. Order of Court thereupon.
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NOTE: Cases, Regulations land' Rules· are not lJoted to this Act.
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Third-party Process.
65. Third-party process.

92. Inspection and admission of documents.
93. Records kept by Clerk to be evidence.

Execution.
Distress-warrants may issue.
Distress-warrants against Natives to be

signed by Magistrate.
Sale of distress. Bailiff may act as

auctioneer.
In case of illness of defendant time may be

granted.
Execution when money ordered to be paid

by instalments.
Execution, how to issue when there are

cross-judgments.
Time of application for warrant to be noted.
Priority of exectl-tion of writs and warrants

issuing from different Courts.
What property may be seized under warrant.
Disposal of property seized.
Court may order delivery of chattels to be

made.
Execution of process at a distance.
Distress-warrant in force for six monthofl.

Witnesses resident at a Distance.
94. Where witness resides more than twenty

miles from Court party may apply for
examination.

95. Time and place for examination to be ap
pointed and notices given. Procedure at
examination.

96. Transmission of evidence to place of hearing.
97. Costs of examination in discretion of Magis

trate.
98. Evidence given at examination, deemed to

have been given in the action. Indictment
and evidence.

127.
128.

129.
130.
131.

125.

126.

J1tdgment.
107. Judgment in case of counterclaim.
108. Judgment by confession.
109. Judgment by consent.
110. Signing of confession or consent.
Ill. Payment into Court. Delivery of land or

chattels.
112. Notice of intention to defend on payment

into Court.
113. Notice of payment. Costs to. plaintiff up to

time of payment, &c.
114. No further costs tq plaintiff if he recovers no

further.
115. Plaintiff may discontinue action. Not a,

defence to·subsequent action.
Judgment to be final unless the Court orders

a nonsuit or a rehearing, or varies its
judgment.

Proceedings not to be quashed for want of
form.

Execution against a Native may be delayed.
Judgment to expire in six years.
Court may deliver judgment at subsequent

sitting, or transmit written judgment for
delivery by Clerk.

Witnesses. Subpomas.
F~vidence to be taken viva voce.
Summons to witnesses.
Expenses.
Witness refusing to be sworn or give evidence.
Production of documents. Parts of books ,132.

may be sealed. 133.

Partnership Accounts.
Court may order partnership assets t,o be

realized, and appoint a receiver. Assets of
partnership to vest in receiver. Receiver
may demand, sue for, and recover partner
ship assets. Receiver to pay debts of
partnership and costs of realizing assets.
Balance of assets to be paid out as Court
orders. Receiver not to pay disputed
debts or claims. Court may order moneys
not to be paid out pending settlement of
disputed claims. If disputed claims, &c-,
not promptly settled, Court may order
moneys to be distributed. Creditor's right .
to petition in bankruptC'y not affected. Heanng.

. 99. Court to determine both fact and law.
Appearance. 100. Judgment of Court. When Court may decide

A ppearance of parties personally or by according to equity and. good con~cience.
solicitor, &c. Officer may appear for cor- 101. Court may amend errors II?- proceediI?-gs.
poration &c. 102. Court may postpone or adjourn hearmg.

, 103. Proceedings when plaintiff does not appear.
104. If defendant does not appear, Court may

determine case ex parte.
105. When Court may nonsuit plaintiff, or give

costs to defendant.
Appli- I 106. Plaintiff may elect a nonsuit.

proper

86.

84.
85.

87.
88.
89.
90.
91.

82.

83.

Oommencement of Action. Claim.
68. Action to commence by lodging plaint and

statement of claim. Particulars required
to be stated.

69. Plaint to be lodged in nearest Court.
cation refused if not ma,de to the
Court.

70. Issue of summons. When summons to be
served.

71. Summary service.
72. Plaint in certain cases may be transmitted

by post to Clerk of Court.
73. Security for costs where plaintiff out of New

Zealand.
74. Particulars required in statement of claim for

goods sold and delivered.

Defence. Oountel'claim.
75. Notice of intention to defend to be filed by

defendant.
76. If no notice filed, defendant cannot defend I 116

without leave of Court. .
77. Notice. required of the nature of certain de

fences.
78. Set-off by way of defence. Defendant may 117.

file counterclaim without issuing summons. 118
79. Claim or counterclaim may be amended. 119'

Hearing may be adjourned. .
80. CC1Urt may adjourn hearing of any case if 120.

either party taken by surprise.

Ch,ctnge of Venue.
81. Court may adjourn hearing to another place

if necessarv. 121.
v 122.

Service.
What deemed sufficient service on different 123.

parties.
Service of summons or other process by ~ 124.

registered letter.
Service on members of a firm.
Revivor of summons in bar of limitation of

time.
Service at a distance may be effected through

another Court.

67.

66.
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1:34.
135.

136.

137.

138.

Replevin and· Interpleader.
Landlord may claim rent toa limited extent.
In case ..of replevin bailiff to sell sufficient

to pay costs.
In cases of interpleader, amount of debt and

costs to be paid into Court.
Procedure on claiq:t to goods seized in

execution.
Procedure when goods seized are secured

under a bill of sale.

165. On point of law.
166. On fact and law.
167. Form of appeal. Notice.
168. How ca~e dealt with by Supreme Court.

Order as to costs.
169. Decision on appeal.
170. Stay of execution pending appeal.
171. If appeal not prosecuted, judgment may be

enforced.

Protection of Officers.
Actions against officers.
Action to be brought within three months,

and one month's notice to be given. Action
to cease if amends tendered. In such
actions warrant evidence of previous
authority.

Division IV of Justices of the Peace Act,
1927, to apply.

Oosts and Fees.
Scale of costs to soliCitors.
Allowance in discretion of Court.
Court may award costs of service of process,

&c.
Though cause of" action not within jurisdic

tion, costs maybe allowed.
Court fees to be "prepaid. Except as to

Crown. Or by direction of Magistrate.
Court may order increased fee in certain

cases. .
Fines and fees to be paid to the Public

Account.
Mileage fees may be paid to bailiff.

195.

193.
194.

176.

Recovery of Possession of Tenements.
180. Landlord, on determination of lease, may sue

for possession. Court may give possession.
Landlord suing for possession may add
claim for rent or mesne profits.

181. Landlord having power of re-entry may sue
for possession. On payment of rent and
arrears action to cease. On non-payment
of arrears Court may give possession dis·
charged of tenancy.

182. When rent in arrear and land deserted with·
out· distress, landlord may recover pos
session. Lease voided .on delivery of
possession. Recovery of possession may be
registered.

183. Action to recover land held without right,
title, or license.

184. Subtenant to give notice" of action to his
immediate landlord.

185. Service of summons in action for possession
of tenement.

186. Warrant sufficient authority to ba,iIiff for
entering premises.

187. Suing out warrant without right deemed a
trespass.

188. Persons illegally obtaining warrant not prow
tected from action.

189. Execution of warrant stayed on bond given
to bring action.

190. The bond, to whom made, and actions
thereon.

191. Protection of Magistrate issuing warrant.
192. Irregularity in execution of warrant can only

be sued for as special damage. Costs in
actions for special damage.

179.

175.

terms

Removal of Actions into Supre'm,e Oourt.
162. Actions may be removed into Supreme Court.
163. Procedure on removal.

Judgment Debtors resident at a Distance.
150. Judgment debtor ma,y be ordered to appear

at most convenient Court. Procedure
when examination held at a distant Court.

Writ oj Arrest.
151. Absconding debtors may be held to bail.

In default may be imprisoned. Deposit
in lieu of bail.

152. If plaintiff succeeds, entitled to execution.
If defendant succeeds, entitled to com
pensation.

153. Two Justices may exercise limited jurisdic
tion in the absence of Magistrate.

Arbitration.
154. Reference to arbitra.tion. Revocation.
155. Awards may be set aside.

Removal of Judgments into Supreme Oourt.
156. Certificate of judgment may be obtained

for removal into Supreme Court. Not to
be granted before execution might issue.
Certificate may be filed in Supreme Court.
Final judgment signed. Execution thereon
may issue forthwith.

157. Action may be brought in Supreme Court on
a judgment of Magistrate's Court.

Enforcement of Judgments of Abolished Oourts.
158. Judgments of abolished Courts may be en

forced by any Magistrate having juris
diction.

159. Judgment summons may be obtained in
Court other than where judgment obtained.

Satisfaction of Judgment.
160. Entry of satisfaction of judgment.

Rehearing.
161. Court may order rehearing on such

as it thinks fit.

Attachment of Debts.
139. c<mr.t may order. examination of judgment I" 172.

debtor. Examination to be as Magistrate 173.
may order. 174.

140. Attendance of judgment debtor.
141. Attachment order.
142. Disposal of money paid into Court pursuant

to attachment order.
143. Attendance of sub-debtor. I

144. Service of attachment order. 177.
145. Execution may issue against sub-debtor. I
146;-Powers of Court as to attachment of debts 178.

exceding £300.
147. Judgment creditor may sue sub-debtor.
148. Payment by sub-debtor a discharge of amount

of debt paid.
149. Costs in attachment in discretion of Court.

Appeal.
164. Right to appeal given. Notice.

for costs.

Oontempt.
Security 1196. Penalty for insulting Magistrate, &c.

'197. Power to imprison or fine for contempt.



154 1928, No. 14.] Magistfrates' Oourts. [19 GEO. V.

Miscellaneous.

198. Service of process on Sunday void.
199. Neglect of duty by constables.
200. Disobeying order of Oourt. 1

201. Payment of fines, how enforced.
202. Saving of Married Women's Property Act.
203. Repeals. Savinga.

Schedules.

Title.

Short Title and
commencement.

Interpretation.

1908, No. 109, s. 2
1922, No. 32, s.' 8 (2)

1928, No. 14.

AN ACT to consolidate certain Enactments of the General Assembly
relating to the Jurisdiction of Magistrates and .Justices of the Peace
in Civil Matters. [19th September, 1928.

BE IT ENACTED by the General Assernbly of New Zealand
inParliarnent assembled, and by the authority of the same, as
follows :-

1. This Act may be cited as the Magistrates' Courts Act, 1928,
and it shall come into force on the first day of January, nineteen
hundred and twenty-nine.

2. In this Act, if not inconsistent with the eontext,-
" Action" means any action or other civil proceeding in a Court,

including interpleader:
" Agent" includes any person usually employed by the land

lord in the letting of any tenement or in the collection of
the rents thereof, or specially authorized to act in the par
ticular matter by writing under the hand of such landlord:

" "Bailiff" means any bailiff of a Court or any deputy bailiff :
" Claim" includes debt, demand, claim, or damage:
" Clerk" means the Clerk of a Court or the deputy of such

Clerk, -and includes an Assistant Clerk:
" Counterclaim" includes a set-off:
" Court" means a Court constituted under this Act, and

includes a Court held before Justices in any case where
Justices may lawfully hold such Court under this Act:

" Landlord " means the person entitled to the immediate rever
sion of tenements, or, if the property is held in joint tenancy,
coparcenary, or tenancy in common, includes anyone of the
persons entitled to such reversion; and includes the agent
of such landlord or of any of the said persons :

"Magistrate" means a Stipendiary Magistrate appointed under
this Act:

" Natives" includes all aboriginal Natives of New Zealand and
of other islands of the Pacific Ocean, and all half-castes

'and oth~r persons of mixed race living as members of any
Native tribe:

"Nearest Court" means the Court whose place of sitting, or
one of whose places .of sitting, is nearest in distance by the
most available method of travelling by road or railway:

" Prescribed" means prescribed by this Act or by any rules or
regulations thereunder:

" Tenements" means only lands, houses, or other hereditaments
of a corporeal nature :

"Within the jurisdiction of the Court," or any similar phrase,
means within the jurisdiction of the Magistrate or Justices~ as
the case may be, for the time being presiding in the Court.
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Regulations
prescribing practice
and forms of
procedure.
1908, No. 109, s. 3

Regulat1.:ons, &e.
3. (1) The Governor-General may from time to tinle, by Order in

Council gazetted, nlake rules or regulations-
(a) Regulating~ in all cases not herein specially provided for, the

practice and forms of all proceedings in Courts under this
Act, and prescribing the various functions and duties of
Magistrates which it shall not be necessary to perform or
discharge in open Court, and generally for giving effect to
the provisions of this Act;

(b) Prescribing forms to be adopted and used in all proceedings
to be taken under this Act (in practice such variations
from such forms may be made as the circumstances of any
case may require) ;

(e) Prescribing, according to the nature of any action and the Costs.

amount involved therein, the costs and charges to be paid
by one party or the parties in such action to the other party
or parties, in addition to moneys paid out of pocket; and

(d) Prescribing the fees to be payable in respect of any proceed- Fees.

ings taken or for service of any summons or other process
under this Act.

(2) All Orders in Council so made shall take effect as a from a day
to be therein fixed.

4. Every form of summons, order, notice, or warrant, and every Translation to be

statement of claim or counterclaim intended to be served upon an added for Natives.

aboriginal Native shall be accompanied by a translation thereof into Ibid., s. ~
the Maori language :

Provided that the execution of any warrant against any such
Native shall not be illegal by reason only of its not being accom.panied
by such a translation.

Constitution of Co,uris.
. 6. (1) There shall be within New Zealand Courts of record, Courts constituted.

possessing civil jurisdiction, to be called "Magistrates' Courts." Ibi~., s. 5

(2) Any power, authority, function, or discretion vested in a Court
shall be possessed and maybe exercised by a Magistrate thereof having
adequate jurisdiction, or by any two or more Justices if not in excess
of their jurisdiction.

6. (1) Such Courts shall respectively be held on such days and at Courts located.

such times and places as shall be deemed most convenient by the Magis- Ibid., 8. 6

trate thereof, or at such places as may from time t.o time be appointed
by the Governor-General, who may also at any time direct that
sittings of the Court at any place may be discontinued.

(2) All appointments of days; times, and places for holding such
Courts at present in operation shall continue in force until altered
respectively under this Act.

(3) All appointments for the sitting of a Magistrate's Court shall
be deenled to include sittings of the said Court at which Justices may
sit in cases to which their jurisdiction extends.

7. (1) The Governor-General may from time to time by warrant Appointment of

under his hand appoint fit and proper persons to be Stipendiary Magis- Magistrates.

trates to exercise criminal and civil jurisdiction within New Zealand. ~~~;: ~~: ~~ts:6
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Sala.ries of
Magistrates.
1926, No. 40, s. 2

Retiring-age of
Magistrates.
1920, No.5, ,So 3
1924, No. 64, s. 39
(ll)

Allowances.

1913, No.6, s. 5

Provision as to
Magistrate in
Chatham Islands.

Ibid., s. 8
1920, No.5, s. 4

Aoting-Magistrates
may be appointed.
1922, No. 32, s. 9

(2) All Stipendiary Magistrates shall hold office during the pleasure
of the Governor-General.

(3) A person shall not be appointed a Magist.rate unless-
(a) He is a barrister or solicitor of the Supreme Court of not less

than five years' standing; . or .
(b) He has been continuously enlployed as an officer of the Justice

Department for a period of at least ten years, and during
such period enlployed for not less than five years as the
Clerk of a Magistrate's Court, and isa barrister or solicitor.

8. (I) rrhe Magistrate appointed to exercise permanently the
jurisdiction of the Nlagistrate's Court in the Cities of Auckland,
Wellington, Christchurch, and Dunedin respectively, or, if there is
[nore than one I~lagisiirate exercising such. jurisdiction in any of the
said cities, the principal l\1agistrate exercising such jurisdiction therein,
shall be paid a salary at the rate of one thousand pounds a year.

(2) All other lv.Iagistrates in New Zealand shall be paid a salary at
the rate of nine hundred pounds a year.

(3) All such salaries ,shall he paid out of the Consolidated Fund
without further appropriation than this section.

(4) For the purposes of this section the lVlinister of Justice nlay
determine which of the several Magistrates who nlay for the tinle being
be appointed to exercise permanently the jurisdiction of the Magistrate's
Court in the cities of Auckland, Wellington, Christchurch, and Dunedin
respectively shall be the principal Magistrate.

9. Every Magistrate shall retire from office on attaining the age of
sixty-eight years.

10. Every Magistrate shall be entitled to such travelling and
other allowances as may be prescribed.

11. (1) The Governor-General may from time to tinle by warrant
under his hand appoint a fit person to be a Magistrate to exercise
criminal and civil jurisdiction in the Chatham Islands.

(2) A Magistrate so appointed shall hold office during the pleasur:e
of the Governor-General, and shall receive in each and every year
such salary as is from tiule to time appropriated. for the purpose by
Parliament.

(3) Except as provided in this section, this Act shall not apply to
a Magistrate appointed uuder this section.

12. (1) The Governor-General may at any time during the illness
or absence of any Magistrate, or for any other temporary purpose, by
warrant under his hand appoint one or more Magistrates to hold office
for such time as is specified in the. said warrant. Every such Magis
trate shall be paid such salary, not exceeding the amount payable by
law to Magistrates, as may be lawfully appointed in that behalf.

(2) No person shall be appointed as a Magistrate under this sect.ion
unless he is eligible for appointment as a Magistrate pursuant to section
seven hereof, save that a person otherwise qualified who has attained
the age of sixty-eight years (including a Magistrate who has retired
after attaining that age) may be appointed as a Magistrate under this
section for a period not exceeding twelve months, or for two or more
periods not exceeding twelve months in the aggregate.
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13. (1) Any Magistrate, at the request of a Magistrate usually Magistrate ma,y sit

presiding ina Court, may preside in his place and otherwise act in his for another.
stead 1908, No. 109, s. 10

( . A J' J' .. C . h M' t 1913, No.6, s. 7
(~) . ny ustlCe or t ustlCes Inay SIt In a ourt WIt a aglstra e,

but cannot in any such case act with the Magistrate or exercise any
jurisdiction whatever at such sitting.

(3) The office of Magistrate may be held in conjunction with any
other office which the Governor-General shall deem not incornpatible.

(4) No Magistrate shall practise as a barrister or solicitor.
(5) Each l\iagistrate shall take the oath of allegiance and judicial

oath set forth in the Promissory Oaths Act, 1908, before any Justice.
14. Each Magistrate, by virtue of his office,- Ex officio functions

(a) Shall be a Justice of the Peace for New Zealand: of Magistrates.

(b) Shall, though sitting alone, have all such powers, functions, 1908, No. 109, s. 11

and discretions, unless otherwise specially provided, as now
are or hereafter rnay be exercised by two Justices:

(0) Shall have full powe:r;: to do alone whatever is authorized to be
done by two Justices under the Justices of the Peace Act,
1927, or under any other Act now or hereafter in force in
New Zealand:

(d) Shall be a Coroner for New Zealand.
15. There shall be for each Court a Clerk, who shall be appointed Appointment of

from time to time; but the lVlagistrate of the Court, if he thinks fit, Clerk.

Inay temporarily suspend the Clerk of such Court from the exercise of ~~~~: NO~~3, s. 60

his office. (3)

16. The Clerk of any Court may, if authorized so to do by warrant Clerk of Court lillY
under the hand of the Governor-General, exercise all or any of the ~x~rci~e .certain
. . d" f h C d h f 11' . . 1 JurISdICtIOn.JUrIS lChon 0 t e ourt un er teo. oWIng prOVISIons, name y :- 19"2 N 32 7

(a) Section seventy-six hereof (relating to procedure where defendant .." 0 •• ,s.

fails to file notice of intention to defend an action) :
(b) Section one hundred and three hereof (relating to procedure when

plaintiff fails to appear at hearing) :
(c) Section one hundred and four hereof, in so far as it relates to

judg:ment for a liquidated demand:
(d) Section one hundred and thirteen hereof (relating to costs of

plaintiff where defendant pays money into Court) :
(e) Section one hundred and fifteen hereof (relating to costs of

defendant where plaintiff discontinues action) :
17. The Clerk shall perform and exercise the following general Duties of Clerk.

duties and powers:-' 1908, No. 109, R. 13

(a) Issue all summonses, warrants, writs, and other process re
quired to be issued out of the Court, and keep a record
thereof, and of all returns thereto, and of all orders and
j udgnlents and other proceedings of the Court, whether
done in or out of Court;

(b) Receive and keep account of all moneys paid into 01' out of
Court ~ and

(c) Generally' do all other acts and duties incident to the office of
Clerk.

18. The record and account of the several matters and things Records to be kept

hereinbefore required to be kept by the Olerk shall be kept by entries by. Clerk.

in books belonging to the Court, in manner as filay be prescribed. IbId" s. 14
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Deputies to Clerk
or bailiff.
1908, No. 109, S., 16

Appointment of
bailiffs.
1908, No. 109, s. ] 5
1912, No. 23, s. 60
(3)

Assistan.t CIerI, may 19. There m~y from time to time be appointed in respect of any
be appomted. Court an officer of the Public Service to be called the Assistant Clerk of
1922, No. 32,s. 8 the Court. The Assistant Clerk shall have the same powers and

privileges and be subject to the same provisions and penalties as the
Clerk of the Court.

20. (1) There shall be a bailiff or such bailiffs for each Court as
may be necessary, who shall be appointed from time to time.

(2) No person shall be appointed permanently as a bailiff unles he
has passed an examination equivalent to that of the Sixth Standard
of education provided under the Education Act, 1914, or has held
some other permanent office in the Public Service, or is a member
of the Police Force.

(3) A Magistrate may, notwithstanding anything in this Act,
appoint a constable to act for a particular occasion as bailiff at any
Court or place.

21. (1) A Magistrate filay from time to time. appoint a deputy to
act for a Clerk or bailiff, as the case may be; when he is prevented by
illness or other cause from acting in his office; and in the case of the
death of a Clerk or bailiff may appoint a deputy to act in the place of
such Clerk or bailiff until another appointment is made, and remove
any such deputy at his pleasure.

(2) Any deputy appointed as aforesaid, while acting under such
appointnlent, shall have the like powers and privileges and shall perform
the same duties and be subject to like provisions and penalties as if
he were Clerk or bailiff, as the case may be, for the time being.

Powers and duties of 22. (1) Every bailiff shall~

ba~liffs. (a) Have the powers of a constable, and shall take the oath pre-
IbId., s. 17 scribed by the Justices of the Peace Act, 1927, for special

constables, or to the like effect, before any Justice;
(b) Attend each sitting of the Court to which he is appointed for

such time as is required, unless his presence is excused by the
Court;

(c) Serve all summonses and orders and execute all warrants issued
out of any Court and coming to his hands for the purpose
of such service or execution, or, with the written consent of
the party requiring such service or execution, may authorize
any person to act for him in effecting any such service or
execution;

(d) Conform to an rules and regulations affecting the execution
of his office, and in other respects be subject to the directions
of the Magistrate;

(e) Be answerable for all acts and defaults of himself and those
acting under hini and by his authority, in like manner as
any Sheriff in New Zealand is responsible for the acts and
defaults of himself and his officers; andcn Give security for the due performance of his duties in such form
and to such amount as may from time to time be required
by the Minister of Justice or the Magistrate appointing
him.

(2) In executing any process of the Court the bailiff shall have such
powers and be subject to such liabilities as a Sheriff has or is subject
to in like cases in executing the process of the Supreme Oourt.
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23; If a bailiff, or any person acting under his authority, is assaulted Protection of

while in the execution of his duty, or if any rescue is made or attempted bailiffs.

to be made of any goods levied under process of a Court, the person so 1908, No. 109, s. 18

offending shall be liable to a fine not exceeding twenty pounds, to be
recovered by order ,of the· Court or before any two Justices in a summary
way; and such bailiff or any constable in any such case may take the
offender into custody with or without warrant, and bring him before
such Court or Justices accordingly; and the jurisdiction of such Court
or. Justices shall not be ousted by any question of title that may
arIse.

24. Where a bailiff, or any person acting under his authority, Neglect by bailiffs.

employed to levy an execution loses, by neglect, connivance, or omis- Ibid., s. 19

sion, the opportunity of so levying, either wholly or partially, then upon
complaint of the party aggrieved by reason of such neglect, connivance,
or omission (and the fact alleged being proved to its satisfaction) the
Court shall order such bailiff to pay such danlages as it appears the
complainant has sustained, not exceeding in any case the sum for which
the execution issued, and the expenses of such execution; and on his
refusal or neglect so to do such order maybe enforced by such ways
and means as are provided for enforcing a judgment of the Court.

25. If any bailiff, or any person acting under his authority, or Extortion, &c., by

other officer of the Court, acting under colour or pretence of the process officers.

of the Court is charged with extortion or misconduct, or with not duly Ibid., s. 20

paying or accounting for any money levied or received by hinl under
the authority of this Act, the Court may inquire into such matter in a
summary way, and for that purpose may summon and enforce the
attendance of all necessary witnesses in like manner as the attendance
of witnesses in an action may be enforced.

26. The Court may make such order thereupon for the· payment Order of Court

of any money extorted, or for the due payment of any money so levied th~reupon.
or received as aforesaid, and for the payment of such damages and IbId., s. 2]

costs as it thinks just; and also, if it thinks fit, may impose such fine
upon the bailiff or officer, not exceeding ten pounds for each offence,
as it deems adequate; and, in default of payment of any money so ordered
to be paid, paynlent of the same may be enforced by such ways and
means as are provided for enforcing a judgment of the Court.

(a) Breach of contract or tort, where the amount claimed does
not exceed three hundred pounds, except actions for false
imprisonment or illegal arrest, or for malicious pro
secut!on, or for seduction, or for breach of prolnise of
marrIage:

(b) Debt, where the sum claimed does not exceed three hundred
pounds, whether such sum is the original amount of the
debt, or a balance after allowing payment on account, or
credit for goods supplied, or the amount of any other
admitted set-off :

(c) Partnership accounts, or disputes between partners5 where the
a.mount involved does not exceed three hundred pounds:

-27. The civil
matters :-

J-urirsdiction.
jurisdiction of the Court includes the following Civil jurisdiction of

Court.
1913, No.6, s. 6
1927, No. 42, s. 2
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Powers of Justices
to hold a Oourt.
J908, No. 109, s. 27

Jurisdiction of
Justices.

Ibid., s. 28

(d) The attachment of debts in accordance with the provisions
of this Act in that behalf:

(e) The enforcement of claims upon and the recovery of
possession of SOill.e specific movable property the value
'~1hereof does not exceed. three hundred pounds:

(f) The recovery of possession of tenements, with or without arrears
of rent or nlesne profits,-

(i) Where the claim is alleged to have arisen on the
detenllination of a tenancy or occupation at a rental not
exceeding the rate of two hundred and ten pounds by the
year:

(ii) In other cases, where the capital value of the
tenement as appearing in the district valuation roll for the
time being in force does not exceed one thousand two
hundred and fifty pounds:

(g) Interpleader cases generally, when the value of the subject
matter in dispute does not exceed three hundred pounds:

(h) Where the parties agree, by writing signed by them or their
solicitors, that, whatever the amount or value of the
subject-matter, but not in excess of five hundred pounds
(provided the case is otherwise within the jurisdiction), the
Oourt shall have jurisdiction:

(i) The granting a writ of arrest for holding to bail any person
about to quit New Zealand leaving unsettled a claim within
the jurisdiction of the Oourt :

(}) The settlement of disputes between any building society and its
illeInbers, where the amount involved does not exceed three
hundred pounds; and the recovery of moneys or enforce
ment of claims by or against any building society, and all
other lllatters arising under the Building Societies Act, 1908,
not exceeding in amount or value the sum of three hundred
pounds.

28. Any two or nlore Justices lllay hold a sitting of aOourt with-
out any Magistrate-- .

(a) At any place where a sitting of a Magistrate'sOourt has been
appointed, and there is no Magistrate for such place, or no
Magistrate caL. visit the place; or

(b) As substitutes for the Magistrate usually presiding in the Court
in the case of his absence on the day appointed for the sitting
of a Oourt, or when from any unavoidable cause he is unable
to attend such sitting, and when no other Magistrate is
present on the aforesaid day.

29. (1) In any of the aforesaid instances such Justices Inay hear
and deterrnine the following matters, but no other :--

(a) Breach of contract or tort, where the amount clairrwd does
not exceed twenty pounds, except actions for false imprison
nlent or illegal arrest, or for malicious prosecution, or for
libel or slander, or for seduction, or for breach of pronlise
of marriage:

(b) Actions for debt, where t,he SUIll claimed does not exceed twenty
pounds, whether such sum is the original amount of the
debt, or a balance after allowing payment on account, or
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credit. for goods. supplied, or the amount of any other
admitted set-of! :

(0) Actions for the enforcement of claims upon and the recovery of
possession of some specific movable property the value
whereof does not exceed twenty pounds:

(d) Interpleader cases generally, when the value of the subject
matter in dispute does not exceed twenty pounds:

(e) Applications in relation to any such aforesaid cases either
. already heard and determined or about to be heard in the

Court.
(2) The said Justices may hear, and bya majority of their number

may determine, and may make any order or do any act, matter, or thing
in relation to any such matters which the Court or lVlagistrate is
empowered by this Act to make or do.

(3) The said Justices shall sit and act together without a chair
man, and no one of them shall have a casting-vote.

(4) In the event of no decision being arrived at in consequence of
the Justices being equally divided in opinion, the matter shall, if the
plaintiff so requires, be set down for hearing at a subsequent sitting
of the Court to be agreed upon between the parties or as the Clerk
appoints.

30. No Court shall have cognizance of any action in which the ~a~te!s ~lOt within
validity of any devise or bequest is in question, or the limitations under JU~lsdlCtlOn. - '
a,ny will or settleIl1ent, or the title to any corporeal or incorporeal here- 1908, No. 109, s. 2g
ditaments, shall be disputed, save as provided in the next succeeding
section.

31. If in an action in a Court any question of title to corporeal or ~it~eto land.
incorporeal hereditaments incidentally arises, the Court shall have power ~n:;~~~~allY 10

to decide the clainl which, it is the immediate object of the action to Ibid., s. ~O
en~orce; but the judgment of the Court thereon shall not be evidence 1913, No.6, s. 7

of title between the parties or their privies in any other proceeding in
that or any other Court. ,

32. A cause of action may not be divided for the purpose of bringing Divisi?n of a cause
two -or nlore actions or any counterclaim. . of: actIOn not

3 . . h' hallowed.3 . (1) A person haVing a cause of action w Ich but for t e 1908'No.109 s.31
largeness of the amount claimed might have been tried in a Court may 01' ' b '
bring it within the jurisdiction of such Court by alleging in his state- re~~~edli~ e

mentof claim annexed to the sumrnons that he abandons the excess,jurisdiction.
or that he admits that the defendant has a counterclaim against him Ibid., R. 32
to the amount of such excess, and that he is willing to give credit to
the defendant for such amount.

(2) The judgment of the Court thereupon shall be full discharge
of all demands in respect of such cause of action.

34. A Magistrate may sue or be sued in any Court- wherein he A Magistrate may
presides before- any other Magistrate, or before any two or -more sue or be sued in his
J . h h f" - . h' h l' , f h . . d' t' own Oourt beforenstlCes w en t e cause 0 - actIon IS WIt In t e Imlt 0 t e JurIS lC Ion another Magistrate,
of such Justices, and, in cases beyond their jurisdiction, in the nearest or twoJ~stices, orin
C h ., - 'd d b h M ' another Court.-ourt W ose SIttIngs are presl e over y any ot er aglstrate. Ibid, s.33

35. No privilege shall be allowed to any solicitor or other person N "'1

1. f h" d" -f C t' b 0 prlVl ege toto exempt um rom t e JurIS lCtion 0 a our·, saVIng as may e solicitors,
provided by any Act for the time being in force relating to the Ibid., s. 34

privileges of members of the General Assembly.
11

'*'
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Execution may be
issued on certificate
of judgment of
Supreme Court.
1908, No. 109, s. 35

Action against
absent defendan't.

Ibid., s. 36

Jurisdiction as to
fugitive offenders.
Ibid., s. 37
1913, No.6, s. 7

Seal of Court.
1908, No. 109, s.38

Taking of affidavits.
Ibid., R. ::l9 (1)

Affidavits by
company,
corporation, &c.
Ibid., s. 39 (2)

Adjournment of
matters beyond
jurisdiction of
Justices.
Ibid., s. 40
1913, No.6; s. 7

Clerk may adjourn
Court.
1908, No. 109, B. 41

36. (1) In any action or proceeding in the Supreme Court in which
execution may be issued upon a judgment or order of the Supreme
Court for the payment of a sum of money, a certificate under the seal
of the Supreme Court setting forth the particulars of such judgment
or order may be obtained from the Supreme Court and filed in a Magis
trate's Court having jurisdiction to the amount of such sum of money
and of any interest thereon; and upon the filing of such certificate
execution may be issued and enforced in and by such Magistrate's
Court for the amount recoverable under such judgment or order as
fully and effectually as if such judgment or order had been a judg
rnent of the Magistrate's Court signed and entered up at the time of
filing such certificate.

(2) After the issue of such certificate no further proceedings
shall be had in the Supreme Court upon such judgment or order.

(3) Saving as aforesaid, no action shall be brought in a Court
on a judgulent of the Supreme Court.

'37. The Court shall not deteruline any action against a de
fendant absent from New Zealand unless it is satisfied that such
defendant has a duly appointed agent in New Zealand authorized
to sue and, be sued on his behalf, and that legal service of a summons
has been effected on such agent.

38. Every Magistrate shall have and may exercise the jurisdiction
conferred under Part I of the Imperial Act cited as the Fugitive Offenders
Act, 1881, to hear a case and commit a fugitive to prison to await his
return in the manner prescribed by that Act.

Procedure.
39. Each Court shall have a seal, which shall be kept by the

Clerk, and all summonses and processes shall be sealed therewith by the
person issuing the same.

40. All affidavits and declarations to be used in a Court, including
affidavits of service of any summons or other process, may be sworn
or taken before any solicitor of the Supreme Court not engaged in the
action or before any Justice or before the Clerk of any Magistrate's
Court.

41. (1) Affidavits and declarations required to be made by any
corporation or incorporated company may be Inade on its behalf by
any officer, attorney, or agent of such corporation or company.

(2) Affidavits and declarations may be made on behalf of any party
to an action by his solicitor or duly appointed agent or other person
having ,cognizance of, the facts.

'42. (1) Any matter standing for hearing on a Court day when
the Magistrate usually presiding in the Court is absent, and when
two or more Justices are sitting in. his stead, shall, if beyond the
jurisdiction of the Justices so sitting, stand adjourned to the next
sitting thereof, unless the parties agree to an adjournment to some
other sitting of such Court, in which case the Justices shall adjourn
thematter in question to such last-named sitting.

(2) No fee shall be charged for such adjournment.
43. If for any cause a sitting of a Court cannot be held upon a

day appointed, the Clerk may adjourn it to such day as the Magistrate

•
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directs, or, in the absence of such direction, to such day as the Clerk
deems expedient.

44. In any action founded upon a promissory note, bill of exchange~ Actions on lost

or other negotiable instrument declared upon the affidavit of the plain- instruments.

tiff to be lost, if an indemnity is given by the plaintiff to the satisfaction 1908. No. 109, s.42

of the Court against the claims of any other person upon such instru-
ment the Court may give judgment therefor as if the same were
produced.

45. Any infant may sue by his next friend, and defend by a How infants may sue
guardian ad litem. and defend.

46. (1) The Court may summarily admit any person to act as next Ibid., s. 43

friend to an infant plaintiff or defendant, and the person so admitted Summary admit.

shall be liable for costs in all respects as if he had been originally a party Itab~dce of next friend.

t th t · 1 ., s. 44o e ac IOn.
(2) The summons being served upon an infant defendant, no further

step shall be taken in the action until a guardian ad litem is
admitted. .
. (3) If no application is made for admission of a guardian ad litem
to any infant defendant before the day preceding the day appointed for
the hearing, the Court may, on application of the plaintiff, order that
a solicitor who will consent thereto do act as guardian ad litem to such
defendant, and such defendant shall be liable to pay to the solicitor
so appointed his costs of defending the action; or, if no solicitor is
willing to act, that the Clerk of the Court do so act:

Provided that no responsibility for costs shall attach to such solicitor
or Clerk acting under such order.

47. Notwithstanding anything in the last preceding section,- CHses in which

(a) Any minor may sue in a Court for wages or piecework, or·· for m
b

inor dmay sue our
• . e sue persona y.

work as a servant, as If of full age: Ib"d 45

(b) Any minor above the age of eighteen years lilay sue or be sued 1., s.

without a next friend or guardian upon any cause of action
arising either from breach of contract or tort in respect of
which he might sue or be sued by a next friend or guardian;
and judgment may be given in any such action, and such
proceedings'may be had and taken to enforce such judgnlent
as if the minor were of full age.

48. (1) Trustees, executors, and adnlinistrators may sue and be Actions by or

sued on behalf of or as representing the property or estate of which they againRt trustees,. . .'-h ... f h . b . executors, &c.
are trustees or representatIves, WIt out JOInIng any 0 t e partIes ene- Ibid. s.46

ficially interested in the trust or .~state, and shall be considered as '
representing such parties in the action.

(2) The Court may at any stage of the proceedings order any of
such parties to be made parties to the action, either in addition to
or in lieu of the previously existing parties thereto.

49. (1) Two or more persons claiming or being liable as partners Actions by or

may sue or be sued in the name of their respective firms (if any), and agai.nst partners
.. . or smgIe firm.

the OppOSIte party filay In such case apply for the narnes of the persons Ibid. s.47

who are parties in any such firm, and the Court may order an affidavit '
to be filed stating the names and addresses of such parties.

(2) Any person carrying on business in the name of a finn apparently
consisting of more than one person may be sued in the name of such
firm.

11*
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Ibid., s. 51

Excoption.

Plaintiff may claim
jointly against
se veral parties.
Ibid., s. 49

Joinder of
defendants jointly,
severally, or
alternatively.
Ibid" s. 52

50,' Where there are numerous parties having the same interest
in an action, one or more of such parties nlay sue or be sued, or may
be authorized by the Court to defend, in such action on behalf of 01'
for the benefit .of all parties so interested.

51. A plaintiff ill,ay, at his option, join all or any of the persons
severally, or jointly and severally, liable on anyone contract, including
parties to bills of exchange and promissory notes.

52. Where in an action, whether founded upon contract or other
wise, the plaintiff is indoubt as to the person from whom he is entitled
to redress, he may join two or more defendants, to the intent that in
such action the question as to which (if any) of the defendants is liable~

and to what extent, may be determined as between all the parties.
Joinder of plaintiffs 53. (~) All.pers01!s may be joine~ as plaintiff~ ~n whom the right
jointly, sev:erally, to any relIef claImed IS alleged to eXlst,whether JOIntly, severally, or
or alternatIvely. in the alternative.

(2) Judgment may be given for such one or more of the plaintiffs
for such relief as he or they may be entitled to, without any amend
ment.

(3) If any person so joined is found not to be entitled to relief,
the defendant, though unsuccessful against the remainder of the persons
so joined, shall be entitled to his costs occasioned by so joining such
first-mentioned person, unless the Court, in disposing of the costs of the
action, otherwise directs.

54. (1) All persons may be joined as defendants against whom the
right to relief is alleged to exist, whether jointly, severally, or in the
alternative.

(2) Judgment may be given against such one or more of the
defendants as may be found to be liable according to their respective
liabilities, without any amendment.

(3) The Court, in disposing of the costs of the action, may.award
costs against any defendant who is unsuccessful, and in favour of any
other of the defendants, as it thinks right.

Defendants need 55. (1) It shall not be necessary that every defendant shall be
~°tet betsedv~rallYI' f interested as to all the relief prayed for, or as to every cause of action
1ll res e 1ll re Ie . 11 d -
Ibid" s. 153 a ege . .

(2) The Court may make such order as may appear just to prevent
any defendant being embarrassed or put to expense by being required
to attend any proceedings in the action in which he may have no interest,
or to reimburse hinl his expenses if he so attends. .

Contribution from 56. Every person against whom a judgment is obtained, and who
persons jointly liable. has satisfied the whole or a part of the judgment, shall be entitled to
Ibid., s. 54 demand and recover in a Court under this Act contribution from any

other person jointly liable with him.
Joinder of actiOnS 57. Claim:, by or against husband and wife may be joined with
by or against. claims by or against either of them separately.
husband and WIfe. I' b' d . . h
Ibid. s. 55 58. (1) Calms y or agalnst an executor or a ministrator as sue
J

. d' f t' may be joined with claims by or against him personally, provided the
Oln er o. ac IOns] . d I' II d . . h f h tby or against ast-mentione cauns are a ege to arIse WIt re erence to t e esta e

executor, &c. in respect of which the plaintiff or defendant sues or is sued as executor
Ibid., s. 56 or administrator.

(2) Clainls by or against a married executrix or admiilistratrix as
such shall not be joined with claims by or against her husband personally,

Plaintiff ma,y claim
jointly against
parties when in
doubt against whom
his remedy lies.

Ibid., s. 50

Party may sue on
behalf of others
having common
interest.
1908, No. 109, s. 48
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Assignor to be
named in actions
for recoverv of
assigned d;bts.
Ibid., s. 62

unless the claims by or against him arise with reference to the estate
in respect of which his wife sues or is sued as executrix or
administratrix.

59. (1) An application to add; strike out, or substitute a plaintiff Application for
or defendant may be made at anv time before or at the hearing in a joinder of parties.
summary manner. oJ 1908, No. 109, s. 57

(2) The_ Court may at any stage of the proceedings, either upon or Order for adding or

without the application of either party, and on such terms as to pay- striking out parties.

ment of costs or otherwise as may appear just, order that the name or
names of any party or parties, whether plaintiffs or defendants, im-
properly joined be struck out, and that the name or names of any party
or parties who ought to have been joined, whether as plaintiffs or defend-
ants, or whose presence before the Court may be necessary to enable the
Court effectually and completely to adjudicate upon and settle all the
questions involved in the action, be added.

60. Subject to the preceding sections, a plaintiff may unite in the Joinder of cause

same statement of claim several causes of action; but if it appears to of .action.

the Court that any such causes of action cannot be conveniently tried Ibld., s. 58

or disposed of together, the Court may order separate hearings, or may
make such other order as may be necessary or expedient for the separate
disposal thereof.

61. No action shall be defeated by reason of misjoinder, and Misjoinder of parties

the Court may in every action deal with the matter in controversy no~ to defeat action.

SO far as regards the rights and interests of the parties actually Ibld., s. 59

bclore ~ .
62. (1) No misnomer or inaccurate description of any person or Misnomer not to

place in any plaint or summons or in any subsequent proceeding shall .vi~iate process, &c.

vitiate the same, provided that the person or place is therein described Ibld., s. 60

so as to be commonly known.
(2) The Court shall have power to amend any misnomer or inaccu

rate description on such terms as to adjournment and payment of costs
as it thinks fit.

(3) The Court shall also have power to set aside any summons,
order, or warrant which has been erroneously issued, or issued against
good faith, on such, ternlS as it thinks fit.

63. No action in the Court shall become abated by reason of the No abatement of

death, bankruptcy, or marriage of any of the parties if the cause of ac~ion.

action survives and continues; but the Court may make such order as Ibid., s. 61

maybe necessary for change of parties.
64. The assignee of a debt shall not be entitled to maintain any

aetion for the reeovery of such debt unless he names the assignor in the
plaint-note and sumnlons.

Third-party Process.
65.' (1) Where a defendant in any action claims to be entitled to

contribution, indemnity, or other remedy or relief over against any
person not a paTty to the action, the defendant may by leave of the
Court issue a notice to that effect in the prescribed form.

(2) A copy of such notice shall be filed with the Clerk of the Court
and served on such person seven clear days, at least, before the date
on which the hearing is 'to be proceeded with. The notice shall state

Third-party
process.
1927, No. 42, s. 14
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Court may order
partnership assets
to be realized, and
appoint a receiver.
1908, No. 109, s. 63
1913, No.6, s. 7

the nature and grounds of the claim, and the date on which the hearing
is to be proceeded with, and there shall be served with it a copy of the
statement of claim.

(3) If a person not a party to the action who is served as
aforesaid desires to dispute the plaintiff's claim in the action as
against the defendant on whose behalf the notice has been given, he
shall, within five clear days after service of such notice, file a notice
of intention to defend. In default of his so filing such a notice of
intention to defend such person shall not be allowed to defend except by
leave of the Court granted on special grounds and on such terms as to
costs and otherwise as the Court thinks fit, and where he does not
defend he shall be deemed to admit the validity of the judgment obtained
against such defendant, whether obtained by consent. or otherwise.

(4) If a .person not a party to the action who is served as aforesaid
files a notice of intention to defend pursuant to the notice, the party
giving the notice may apply to the Court for directions as to the mode
of having the question in the action determined; and the Court on
the hearing of such application may, if it appears desirable so to do,
give the person so served liberty to defend the action upon such terms
as seem just, and may direct such amendments to be made in the
statement of clainl, or such fresh statement to be delivered, and generally
may direct such proceedings to be taken and give such directions
as the Court thinks proper for having the question conveniently
determined, and as to the mode and extent in or to which the person
so served shall be bound or made liable to the decision of the question.

Partnership Accounts.
66. (1) The Court nlay order the partnership assets if! any firm to

be realized and converted into luoney, and by the same or any other
order or orders may appoint such person (hereinafter called "the
receiver "), and at such rate of renluneration, to be specified in any of
the said orders, as the Court thinks fit, to take possession of all the
partnership assets and property, and of all books, deeds, documents,
and papers relating to the partnership.

Assets of (2) AU the assets of the partnership, including real and personal
partne:ship to vest property rights privileges claims and demands to or in respect of
'n receIver "."- . personal property, shall, from the date of the order appointing a

receiver, vest absolutely in the person so appointed receiver, subject
and without prejudice to any lien or security affecting the same.

Receiver may (3) The receiver shall, in the name of " The Receiver of the Assets
demand, sue for, ~nd of the Firm of [Name oiffirm] in the Magistrate's Court " have full power
recover partnershIp ..' . ' .
assets. and authorIty to ask, demand, sue for, collect, get In, receIve, recover~

and take possession of all the said assets, and enforce all the said rights,
privileges, claims, and demands of the partnership from and against
all persons whomsoever, including the members of the partnership, and
to realize and convert into money the said assets:

Provided that the receiver shall exercise the said powers and
authorities subject to and in accordance with any orders or directions
from tiIne to time made or given by the Court.

Receivor to pay. (4) The receiver shall, subject to any order or direction of the
debts of partnership Court pay and discharge out of the moneys arising from ·the. realiza-
and costsof. 'h·· 'd . 11 h 1 f· I d bdl' b'l' . f hrealizing assets. tlon of t e sal assets ate aw u e ts an . la 1 ltws 0 t e
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partnership firm, and all the costs, charges, and expenses in connection
\yith the taking-possession, getting-in, recovery, sale, realization, and
conversion into money of the said assets or relating thereto, includ
ing the personal costs, charges, and actual expenses of the receiver,
and shall pay the! balance of such moneys into the Court.

(5) The balance so paid into Court shall be paid out of Court in Balance of assets to

such manner, at such time or times. to such persons, and for such be paid out as Court

purposes as the Court from time to tiffie orders or directs. orders.

(6) The receiver shall not payor discharge any alleged liabilities Receiver not to pay

of or claims against the partnership which any member of the partner- disputed debts or

ship declares or which the receiver deems not to be lawful, and shall claIms.

report to the Court, when paying into Court the said balance, what
(if any) outstanding disputed liabilities or claims exist against the
partnership.

(7) The Court, if it deems it just, may order that the said balance, Court may order

or any part thereof, paid into Court by the receiver shall remain in m~ndeYStnoli td'~ be

C f . d d' h h b'd h f pal ou pen lUgourt or a perla not excee lng tree mont s, to ale t e event a settlement of

any actions against the partnership firm in respect of such disputed disputed claims.

liabilities or clainls.
(8) If the aforesaid liabilities and claims are not sued upon and If disputed claims,

enforced by judgment and execution within the time limited by the &c., not promptly

d .. h 'd' b 1 h C h 11 h l' settled, Court mayCourt for etaInlng t e sal a ance t e ourt sa, upon t e app Iea- order moneys to be

tion of any person entitled to receive the said balance or a part thereof, distributed.

order that the moneys so detained shall be paid out of Court.
(9) No such order or proceeding shall prevent any creditor from Creditor's right to

Petitioning an adJ'udication of bankruptcy against any such finn or anv petition in bank·
, .; ruptcy not affected.

member or' members thereof.
Appearance.

67. (1) A party to an action may appear and act personally or Appearance of

bv a barrister or solicitor of the S"lh\eme Court; and not otherwise : partie~ personally or
.' p .d d h d . 1 . "tY h C . by sohCltor, &0.rOVI e ,t at un er spema CIrcumstances t e ourt may permIt any 1908 No 109 s 64

party to appear by an agent authorized in writing by the party himself, ,. ,.
if in New Zealand, or, if absent therefrom, by any person holding a
power of attorney froIn such party authorizing such person to sue and be
sued for and in the naITle of such party; but such agent, unless he is
a barrister or solicitor, shall not be entitled to receive any fee or reward
for so appearing or acting.

(2) A corporation or an incorporated COITlpany may appear by any Officer may appear

officer, attorney, or agent of such corporation or incorporated cornpany for corporation, &c.

on behalf thereof.
Commencement of Act/ion. Claim.

68. (1) On the application of any person desirous of prosecuting Action to commence

an action in the Court, the Clerk of the Court shall enter in a book to be by lodging plaint

h . h' ffi 1" . . h' h h 11' and statement ofkept for t e purpose 111 IS 0 ce a paInt In wrItIng, W Ie S a state claim.

the' names and the last known places of abode of the parties and the Ibid., s. 65.

substance of the action intended to be brought, everyone of which
plaints shall be numbered in every year according to the order in
which it is entered.

(2) The intending plaintiff shall at the same time deliver to the Particulars required

Clerk of the Court.a full and explicit statement in writing of the to be stated.

particulars of his claim, to be filed' for the use of the Court,' together
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Ibid., s. 69

with as many copies of such statement as there are defendants to the,
action; one copy of such statement shall be annexed to and served
with each sunlnlons, and be deenled a part thereof.

(3) No plaint shall be entered until the applicant has filed a plaint
note in the prescribed form, signed by the applicant or his solicitor, or
by his agent duly authorized in writing, and giving the particulars above
stated.

(4) The statement of claim shall give such particulars of time,
place, names of persons, amount, dates of instruments, expressed either
in figures or in words, and other circumstances as may suffice to fully
and fairly inform the Court and the opposite party of the cause of
action.

(5) If the plaintiff sues, or the defendant is sued, in a representa
tive capacity, the statement of claim and the summons shall state such
capacity.

(6) If a plaintiff claims to recover special damages, the statement
of claim shall state so, and shall show the nature thereof.

69. (1) Every application as aforesaid shall be made at the Court
office nearest to the place where the cause of action arose in the whole
or some material part, or to the place where the defendant, or the
defendant first named in the summons if there is more than one, or,
in the case of an absent defendant, where his attorney or agent, resides
or carries on his business :

Provided that with the consent o£ the defendant a plaintiff may
apply for a sunlmons to any Court office. .

(2) The Magistrate or Clerk of the Court may refuse to grant or
issue any summons where the application appears to have been made
to the wrong Court.
, (3) No objection shall be taken at the hearing, or at any subsequent
proceeding, on the ground that the Court is not such nearest Court.

70. (1) A summons, which shall be signed by the Magistrate or
by the Clerk of the Court, subject, however, to the exception mentioned
in section seventy-two hereof, shall thereupon be issued by the Clerk for
each defendant.

(2) Such summons shall state the date, time, and place of hearing,
and shall be issued and served seven clear days at least before the day
on which the defendant is to appear, or, in special cases, at such longer
interval before such day as the Magistrate or Clerk issuing the summons
may appoint.

71. A summons may issue and be served at any time before the
holding of the Court-

(a) If the defendant or his solicitor agrees to accept service, and.
the Magistrate so orders; or .

(b) If the Magistrate, or in his absence the Clerk granting or
issuing the summons, is satisfied, by affidavit or otherwise,
that the defendant is about to remove to more than fifty miles
distance from the Courthouse whence the' summons is issued;

but in every such case the Court may at its discretion, and on such
ternlS as it thinks fit, adjourn the hearing.

72. Where a person who resides more than ten miles from any
office of the Clerk of a Court' desires to enter a plaint in accordance
with section sixty-eight hereof, he may, instead of attending in person or
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by agent at such office, transmit by post to the Clerk of the. Court the
plaint-note, accompanied by the particulars mentioned in that section
and the fees of Court; and upon the receipt of such plaint-note, par
ticulars, and fees the Clerk of the Court shall enter the plaint, and
forward by post to such applicant a notice of the day fixed for· the
hearing of the case.

73. If the sole plaintiff or all the plaintiffs in an action are resident Security f~r~osts

out of New Zealand the Court on the application of the defendant where plamtIff out
;' .' .'of New Zealand.

may order securIty to be gIven for the costs of the actIon, and may 1922 No. 32 s.2
order proceedings in the action to be stayed until such security has ' ,
been given.

74. (1) In an action for the recovery of the price of goods sold Particulars required

and delivered, whereof particulars have been already delivered in inI ~tatefment dof ld
.. ·b hI' .ff h d f d h h h· I' . f c aIm or goo s sOwrltmg y t e p aintl to .tee en ant, W et er tee aIm IS or a and delivered.

balance of account or otherwise, it shall be a sufficient ~ompliance 1909, No. 26, s. 8

with the requirements of section sixty-eight hereof, as to the particulars
to be contained in the statement of claim, if that statement is in the
form set out in the First Schedule hereto, or in such similar form as is
appropriate to the case.

(2) ,+his section shall extend and apply, with the necessary
modifications, to the requirements of section seventy-eight hereof with
respect to the particulars to be contained in a statement of counter.
claim.

(3) Where a statement of claim or counterclaim is in the form set
out in the First Schedule hereto, the Court may, on. such terms as to
costs and otherwise as the Court thinks fit, order that further particulars
shall be given.

Delence. Oounterclaim.
75. (1) In any action for the recovery of debt, damages, or Notice of intention

other moneys if the defendant desires to defend the action he shall to defend to be filed
. h' fi l' d f h . f h h' 'by defendant.WIt In ve c ear ays ater t e serVICe 0 t e summons upon 1m, Ibid. s 3

file in the Oourta notice, signed by him or on his behalf, stating , .
that he intends to defend the action.

(2) No Court fees shall be payable in respect of the filing of
any such notice.

76. If the defendant fails to file in accordance with the last If no notice filed.,

Preceding section a notice of his· intention to defend the action he defendan~ cannot, . . ' defend wIthout
shall no b be allowed to defend the. same except by the leave of the leave of Court.

Oourt .granted on speci~J grounds and on such terms as to costs and Ibid., s. 4

otherwise as the Oourt thinks fit; and the Oourt may, at the time
and place appointed for the hearing, or at any continuation or adjourn-
ment of the Oourt or action, ift'he plaintiff has appeared, give judgment
in the action in the same manner as if it was undefended.

77. If in any action for the recovery of debt, damages, or Notice required of

othe.. r. moneys the defendant desires to set up a defence of infancy, th~n.attd]refof

h S f L· .. d' h 'b k· .. ceUla,ln e ences.coverture, t etatute· 0 ImItatIons, or a ISC arge In an ruptcy, Ibid. s.5

he shall in the notice aforesaid set out the nature of the defence '
which he so desires to set up; and if· he fails to do so he shall not be
permitted, without the leave· of the Court granted on special·grounds
and on such terms as to costs and otherwise as the Oourt thinks fit,'
to 'set up that defence, and the' Court may give judgment in the
action in the same manner as if no such defence was available..
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78. (1) Every defendant may set off, by way of defence, any
claim or demand whatsoever that he may have in the capacity in which
he is sued against the plaintiff in the capacity in which he sues, and
which the Court would have jurisdiction to hear and determine if the
same were a claim or demand by a plaintiff in such Court.

(2) If the defendant has a counterclaim against the plaintiff alone,
he may file a statement of such counterclaim, giving such particulars
thereof as would be necessary in case of. a claim.

'(3) Such statement shaJI be headed with the word "Counter
claim," but shall in all other respects conform to the provisions of this
Act as to statements of claim. '

" (4) A copy of such counterclaim shall be filed in the office of the
Court and served upon the plaintiff at least two clear days before the
time appointed for the hearing, and all further proceedings thereupon
shall be taken in the same manner as if the defendant had commenced
an independent action against the plaintiff; and the said counterclaim
shall be tried at the same place as the claim in the original action,
together with or immediately after the trial of the original action:

Provided that the defendant may, by leave of the Court and
all such terms as the Court thinks fit, file and serve a copy of such
counterclaim at any time before the hearing.

(5) The Court may order the claim and counterclaim to be heard
together if it appears that such claim and 'counterclaim can be
disposed of more conveniently together than separately.

(6) The Court ~ay adjourn the hearing of a counterclaim if it
appears that the plaintiff will be prejudiced by the hearing taking place
as hereinbefore provided.

(7) A counterclaim cannot be set up against anyone of two or
more joint plaintiffs.

79. (1) Either party may at any time before the hearing file an
amended statement of claim or counterclaim, and serve a copy thereof
on the opposite party; and the Court Inay at any stage of the
proceedings amend any statement of claim or counterclaim.

(2) Where a statement of claim or of counterclaim has been so
amended, the Court may, either before or at the hearing, adjourn the
hearing for such time, to such place, and upon such terms as to
payment of costs by the party amending as mar appear just.

80. If at the hearing it appears to the Court that either party is
taken by surprise by the nature of the case set up by the opposite party,
the Court may adjourn the hearing to such time and place, and upon
such terms as to the payment of costs, as the Court thinks just.

Ohange of Venue.
81. (1) A defendant may, if he does so without delay and before

filing any counterclaim, apply to change the venue of an action on the
ground that the Court is not the Court in which the action, having regard
to all the circumstances of the case, should be brought, and the costs of
such application and change (if any) shall be in the discretion of the
Court; or, if the Court is satisfied by either party to an action pending
therein that such action can be more conveniently, properly, or fairly
tried in some other Court, it may make an order that the action be sent
for hearing to such other Court.
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(2) The Clerk of the Court in which the plaint was entered shall
forthwith transmit to the Clerk of the Court to which the same is to
be sent a certified copy of the plaint, with the plaint-note, summons,
and statement of claim, and the order for changing the place of
hearing; and the last-named Clerk shall enter the same in his plaint
book.

(3) The l\Iagistrate of the Court to which the action is sent shall
appoint a day for the hearing, notice whereof shall be given to both
parties in such manner as such lVIagistrate directs.

(4) After the removal of a plaint as aforesaid, all further proceed
ings thereon shall be had in the Court into which it has been removed,
as if it had been originally lodged therein.

Se1tvice.
82. (1) Service of a summons. may be effected in the manner What deemed

hereinafter mentioned on each defendant. by delivering to him personally s~fficient serv,ice 011
. . . h f' h . fl· different parties.

a duplIcate of the summons, WIt copy 0 t e statement 0 calm annexed, 1908 No. 109 s.75
or by bringing the same to his notice if he refuses to receive it. ,.

(2) Where a defendant cannot conveniently be found, the sum
mons and statement of claim may be served by leaving the said
duplicate and copy at his usual place of abode with some inmate
thereof appearing to be above the age of fourteen years.

(3) Before personal service .is dispensed with, proof by affidavit
shall first be given,. to the satisfaction of the Magistrate or Cler~.5!t.

the Court or any Justice, that reasonable efforts have been maae to
effect such personal service; and in every case where personal service
on a defendant is dispensed. with, service at his usual placeof.abode
shall be effected at least fourteen days before the day fixed Jor the
hearing.,

(4) Service of a counterclaim may be effected on each plaintiff by
delivering to him personally a copy of such claim, or by bringing the
same to his notice if he refuses to receive it, or, if he cannot conveniently
be found, by leaving the same at his usual place of abode with some
inmate thereof appearing to be above the age of fourteen years, or, if
the plaintiff has a solicitor acting for him, by leaving such copy at the
office of such solicitor.

(5) Service of any summons or counterclaim as. aforesaid, or of any
other summons or notice or process issued out of any Court, to the
parties to an action-

(a) May be effected by the bailiff; or by any person whom the
bailiff appoints to act for him; or by any constable; or by
any person authorized by the Magistrate specially in that
behalf as occasion· requires; Or· by.·the· par.ty ... at. whose
instance the same was issued or his solicitor or any one
appointed by such party or his solicitor:

(b) May be effected anywhere within but not out of New Zealand,
and must be effected within twelvemonths after the issue
thereof:

(c) May be proved by an affidavit of the person effecting such
service, setting forth the fact and mode thereof, which shall
be filed in the office of the Court; or .such service may be
proved upon oath at the hearing:
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(6) Where personal service cannot be effected, and the person to be
served has left or abandoned his usual place of abode, or quitted the
neighbourhood, or is avoiding service, then legal service on such person
may. be effected in such manner as the !!~g!§t!'~t~__-in each case thinks
fit to direct, on the application of any person seeking to have the service
effected.

(7) Where a party appears by a solicitor, service of any notice at the
office of such solicitor shaUbe deenled sufficient service on the said party.

(8) In any case not provided for in this section, or otherwise not
provided for by law, service shall be effected in such manner as may
from time to time be prescribed by regulations.

83. (1) In addition to the methods of service provided in the
last preceding section, any summons (other than a judgment sumnlons, or
a summons for recovery of possession of a tenement), or any statement
of claim, counterclaim, order, notice, or other document under this Act
may be served on any person· by the Clerk sending the same, or a
duplicate thereof, by registered letter addressed to him at his last known
or most usual place of abode.

(2) The production of a receipt for such letter given to a Post
officer, and signed or purporting to be signed by the person to whonl
the letter was addressed, _- shall be sufficient proof of such service.

(3) Service effected in the manner prescribed by this section shall.
be deemed to be personal service.

84. Where the persons to be served are partners in a firm, the sum
mons or counterclaim shall be served either upon anyone or more of
the partners, or at the principal- place of business of the partnership
upon any person having at the time of service the control or manage
ment of the partnership business there; and such service shall be
accounted good service on the firm.

Revivor of summons 85. (1) Where service of a summons has not been effected within
in ~ar of limitation twelve months after the issue thereof, if application is made to the Court
of tIme. . h' h . d f I h' .
Ibid., s. 77 WIt In suc peno o. twe ve mont s, successIve summonses may Issue

by leave of the Court without filing a new plaint. .
(2) Each such summons shall remain in force for a period of six

months, and shall be available to prevent the operation of any Act or
statute whereby the time of the action may be limited.

Service at a distance 86. (1) Where, having regard to the place where a SUill.mons is
:ay b~effect~d required to be served, the Clerk may consider that service may be more
co~~~ ano er conveniently effected by an officer of another Court, he shall transmit
Ibid., s. 78 the same with the Court copy to the Clerk of such other Court for

service.
(2) The Clerk of such other Court shall endorse upon the said Court

copy the date and time when the same is received by him) and shall
forthwith deliver the same to the bailiff of his Court, who is hereby
authorized and required to serve the summons.

(3) The bailiff required to serve such summons shall return the
Court copy to the Clerk of his Court, accompanied by an affidavit
setting forth the fact and mode of service, or a note that he has been
unable to effect such service and from what cause, as the case may be,
and -such Clerk shall forthwith transmit the same ·with the affidavit
or note so received by him to the Clerk of the Court from which he
received it.
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Witnesses. Subpmnas.
87. Evidence at the hearing of an action shall be given by wit- Eviden~etobe

nesses, first duly sworn, exanlined viva voce in open Court, except as in taken vwa voce.
this Act otherwise provided. 1908, N~. 109, s. 79

88. (1) Either party may obtain at the office of the Court sum- St;lmmons to

monses to witnesses, with or without a clause requiring the production wI~ne~ses.

of books, deeds, papers, and writings in their possession or under their IbId., s. 80

control, to be served, at the option of such party, either by himself or
his agent or by the bailiff.

(2) Any such summons may be signed either by the Magistrate or
by a Justice or by the Clerk of the Court.

89. A witness attending the Court upon such summons, and every Expenses.

other person giving evidence at the hearing, shall be entitled to a surn Ibid., s. 81

f h· d 1 f t' d' t th 'b d 1 1922 No. 32 s. 4.or IS expenses an OSS 0 .. Ime accor Ing 0 e. prescrI e sea e : ' ,
Provided that the Court may disallow the whole or any part of

such SUill.
90. (1) Every person on whom a witness-sumnlons is served, and Witness refus~ng to

to whom at the same time payment or tender of his expenses is made ~~i~:~::' or gIve

on the scale prescribed, and who refuses or neglects without sufficient 1908, No. 109, s. 82

cause to appear or to produce any books, deeds, papers, or writings
required by such summons to be produced at the sitting of the Court
for which he has been summoned, or at any adjournment of the Court
or of the action, and also every person present in Court who is
required to give evidence and who refuses to be sworn and give
evidence, is liable to a fine not exceeding twenty pounds, or in default
of payment to be imprisoned for any term not exceeding fourteen
days.

(2) Such fine may be inlposed upon any such person by the Court
after he has been afforded an opportunity to show cause why he
should not be so punished, and has failed to satisfy the Court in that
behalf.

(3) The payment of any such fine or the undergoing any such
term of imprisonment shall not exempt such person from any action
for disobeying such summons.

91. (1) On the application of either party the Court may make Production of

such order as it thinks just for the production by the oppo~ite party do~uments.

f d . h' . 1 IbId s 83o any .ocument In IS possessIon or contro . ., .
(2) Where it is shown to the satisfaction of the Court that certain Parts of books may

parts of books or documents do not relate to the matters in dispute, be sealed.

the person producing the same may be allowed to close up such parts.
92. Either party nlay call upon the opposite party- Insp~c~iop and

(a) To produce any document or instrument for inspec.tion; and addmlmsslOnnt of. ocn e s.
on refusal 01; neglect the Court, on the day of hearIng, may Ibid. s.84
adjourn the hearing and make such order as to costs as it ' ..
thinks fit; or

(b) To admit any document, saving all just exceptions; and on
refusal or neglect the Court may make such order as it thinks
fit as to the costs of. proving any such document.

93. (1) The books to be kept by the Clerk, and any entry therein or Records kept by
extract therefrom bearing the seal of the Court and purporting to be CI~rk to be evidence.

signed and certified as true copies or correct extracts by the Clerk, shall Ibid., s. 85
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be admitted in all Courts and places as evidence of such books and
entries,and of the proceedings thereby referred to, and of the regularity
of .such proceedings, without further proof.

(2) If the existence of a record of the Court is in dispute, the
existence of such record shall be determined by the Court.

Witnesses resident at a Distance.
94. (1) Where an action has been commenced, and a person,

whether a party to such action or not,-
(a) Is resident more than twenty miles from the Courthouse where

the heating of the action is appointed to be held; or
(b) Is about to go and remain beyond such distance until after

the hearing,~
the party desiring to use· the evidence of himself or of such person at
the hearing lnay give notice; of such desire to the Clerk of the Court
in which it is intended that the examination hereinafter mentioned
shall take place, and which Court is hereafter referred to as " the Court
for examination."

(2) Such notice shall specify the nanle of each person intended
to be examined.

95. (1) Immediately upon receiving such notice the Clerk receiving
the same shall appoint a time and place for such examination, and,
if the summons was not issued out of his Court, shall transmit a copy
of such notice, with the melnorandulll of the time and place appointed
for the taking of such examination, to the Clerk of the Court (hereafter
mentioned as "the Court for hearing ")out of which the summons
issued.

(2) Notice of the intention to hold such examination, and of the
time and place of holding the same, shall, forthwith after appointing
the same or receiving notice of such application, be given by the Clerk
of the Court for hearing to the party against whom such evidence is
intended to be used.

(3) The last-mentioned Clerk shall, forthwith after service on such
party last mentioned, translnit to the Court for examination a copy
of the last-mentioned notice, with an affidavit of service thereof,
together with the claim and counterclaim.

(4) Summonses to witnesses to attend such eXaInination, and to
produce books, papers, deeds, documents, and writings, may issue, and
the procedure on such examination shall be the same in all respects
as if such examination were the hearing of an action, except as may be
otherwise prescribed by regulations from tinle to time.

96. (1) All evidence given at such examination shall he reduced
into writing, and signed by. the M.agistrate before whom it is taken and
by the persons giving such evidence respectively, and such writing shall
be forwarded by the Clerk of the Court for examination to the Clerk
of the Court for hearing, together with all books, deeds, documents,
papers, writings, and things admitted in evidence, or copies thereof.
respectively.

(2) Where no Magistrate is present at the time appointed for the
examination, any two Justices may act in his place and hold such
examination, notwithstanding that the matter under examination is
beyond the jurisdiction of· suchJustices.
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97. (1) Thecost of such examination, together withthe allowances Costs of examination
for solicitors and witnesses in accordance with the prescribed scale, ~ di.s~re~n of
shall be fixed by the Court for examination; and the same allowances I~~~s ;:. ~09 s. 89

for solicitors and witnesses may be made as if such examination as ' ,
aforesaid had been'the hearing of an action.

(2) Such costs and allowances may in all cases be dealt with by the
Court for hearing as if the same were incurred in and about the hearing
of the action.

98. Every person giving evidence at any such exanlination shall Evidence given at.
be deemed to have given his evidence in such action, and in any examination d~emed
. d' . f C. • h II b· ffi . II h h to have been gIvenIn lCtment or In ormatIon It s a e SU Clent to a ege t at suc in the action.
examination was held under the provisions of this Act; and proof of In~ictment and
the summons having been issued in such action, and of the evidence eVIdence.
of any person having been given at such examination, shall, without Ibid., s. 90

proof of any of the notices herein mentioned, be sufficient evidence of
the authority of the Oourt for examination to hold the same and of
such examination having been so held; and the signature of every
Magistrate or Justice to such written evidence shall be judicially noticed
without any proof thereof.

Hearing.
99. The Court shall determine all questions, as well of fact as

of law.
100. (1) The Court in all actions shall have full power to examine

witnesses on oath or affirmation, and to give judgrnent between the
parties, either at once or after taking time for consideration; and the
Court may in any judgment prescribe such terms and conditions as
to the time and mode of satisfying such judgment as it deems just and
reasonable.

(2) Where the anlount claimed does not exceed fifty pounds the When Court may
Court shall be at liberty to receive any such evidence as it thinks dec~de according to
fi h h h .. 1 1 I 'd d' eqmty and goodt, w et er t e same IS strICt y egaeVl ence or not, an to gIve conscience.
such judgment between the parties as it finds to stand with equity and
good conscience.

101. (1) The Court shall have power at any time either before, at, Court may amend
or after the hearing to amend all defects and errors in the proceedings, errors in proceedings.
whether there is anything in writing to amend by or not, and whether 1908, No. 109, s. 93

the defect or error is that of the party applying to amend or not.
(2) Such amendments shall be made with or without costs and

upon such terms as the Court thinks fit, and all amendments shall be
made that maybe necessary for the purpose of determining the real
controversy between the parties in the action:

Provided that nothing herein shall be deemed to authorize the
substitution of one cause of action in the place of another.

102. The Court shall have full power, either before or during the Court may postpone
hearing, to postpone' or adjourn the hearing from time to time, and or.adjourn hearing.
for such time, to such place, and upon such terms (if any) as it IbId., s. 94

thinks fit.
103. (1) If at the time and place of hearing, or at any continua- Proceedings when

tion or adjournment of the Court or action, the plaintiff fails to appear, plaintiff does not
and if the defendant admits the cause of action to the full amount ~~i;ar~. 95

claimed, the Court may proceed to give judgment as if the plaintiff had '
appeared; but if the defendant appears and does not admit the demand,
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the action shall be struck out, and the Court may adjudge to the
, defendant by way of costs such sum' as the Court in its discretion

thinks fit.
(2) The Court at the same 01' any subsequent sitting thereof may

order any such action to be reinstated, if it thinks fit, upon such terms
as to adjournment of the hearing thereof arid service of notice thereof
and as to costs as it thinks fit.

104. (I) If at the time and place of hearing, or at any continuation
or adjournment of the Court or action, the defendant does not appear
or sufficiently excuse his absence or neglects to answer when called,
the Court, upon due proof of the service of the sunlmons, may proceed
to the hearing of the action on the part of the plaintiff only, and the
judgment thereupon shall be as valid as if both parties had attended,
or may give judgment for the plaintiff without requiring him to
give any evidence of his claim where such claim is for a liquidated
demand.

(2) In any case where the relief claimed by the plaintiff is payment
of a liquidated demand in money and the defendant neither files notice
of intention to defend wjthin the time limited in that behalf by section
seventy-five hereof, nor subsequently obtains leave to defend the action,
the Court, on application by the plaintiff or. his solicitor made in the
prescribed form and lodged in the Court before or at the time appointed
for the. hearing, together with the prescribed fee,' may at the time
appointed for the hearing enter judgment by default,and· it sh~ll

not be necessary for the plaintiff or his solicitor to be present. whe:p.
judgment is so entered.

(3) The Court may in any such case on the same or anysubse
quent day, on sufficient cause shown to it for that purpose, set asi¢le
any judgment so given in the absence of the defendant, and the. execu
tion thereupon, and. may grant a new hearing of .the action, upon such
terms (if any) as to the payment of costs, giving security for or paying
into Court debt and costs or any part thereof, or upon such other
ternlS as to giving notice or otherwise as it thinks fit.

105. If at the time and place of hearing, or at any continuation
or adjournment of the Court or action, the plaintiff appears but does not
make proof of his demand, or of some part of it, to th~ satisfaction of
the Court, the Court may nonsuit the plaintiff as to the whole or a part
of his claim, or give judgment in his favour for the whole <?ra part of
his clainl, or give judgment .for the defendant; and if the defendant
appears and does not admit the demand may adjudge to the defend
ant by way of costs such sum as the Court in its discretion thinks
fit.

106. (1) The plaintiff nlay at any time before judgment is
pronounced elect to be nonsuited.

(2) After a nonsuit the plaintiff shall not be debarred from having
the action heard again on the same statement of claim or any amended
statement of claim, all the costs of the first hearing having been first
paid; and the Clerk of the Court, on application of the plaintiff, shall
issue a new summons as if the action had not been previously heard ;
and thereafter, should there he a second hearing, judgment shall be
given thereat either for the plaintiff· or defendant without any election
of nonsuit.

Plaintiff may elect
a nonsuit.
Ibid., s. 98

When Court may
nonsuit plaintiff, or
give costs to
defendant.
1908, No. 109, s. 97

'If defendant does
not a·ppear, Court
may deterriline case
ex parte;
1908, No. 109, s. 96
1927. No. 42. s. 5
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(3) The Court may nonsuit the plaintiff without his consent.
(4) In case of nonsuit the Court may award to the defendant such

costs as it deems reasonable, and the amount so awarded may be
recovered in the same manner as if judgnlent had been given for the
said amount.

Judgment.
107. If a counterclaim to a claim is proved-
(a) To an amount less than that proved on the claim, the plaintiff Judgment.in case of

shall have judO'ment for the balance of his claim after counterclaIm.

d d . h 0 'd hI' d 1908 No. 109 s.99e uctIng t e amount prove on t. e counterc aIm; an ' ,
the defendant, in respect of his counterclaim or any part
thereof, may be either nonsuited or have judgment given
against him, as the Court thinks fit :

(b) To an amount exceeding that proved on the claim, or if the
claim is not proved, the defendant shall have judgment
for the excess.

108. (1) Judgment may be entered and signed by the Clerk of Judgm~nt by

the Court on the application of the plaintiff, and upon a written con- confeSSIon.

fession of the cause of action given by the defendant or his solicitor to Ibid., s. 100

the plaintiff, or lodged with the Clerk, with or without condition annexed
as to the time for satisfying the claim, whether by instalments or
otherwise.

(2) No condition shall be embodied in the judgment unless consented
to by the plaintiff in writing. •

(3) The confession may be of part only of the alleged cause of
action, in which case the plaintiff can have judgment entered for the
part confessed, or if he refuses to accept the confession as to a part he
may proceed with the case as if no confession had been entered; but it
shall not be necessary for the plaintiff to prove any portion of the claim
so confessed.

(4) A confession may be with or without costs. If costs are not
included in the confession, and the plaintiff declines to' accept the amount
paid into Court without costs, then the <Jourt may order the defendant
to pay such costs as it deems reasonable.

(5) A confession may be given at any time after the summons is
issued; but if lodged with the Clerk of the Court, notice thereof ITlust
be served upon the other party or his solicitor not later than twelve
o'clock (noon) of the day preceding the day of hearing.

109. .Judgment may be entered and signed by the Clerk of Judgment by

the Court by consent upon a written agreement between the plaintiff consent.

and the defendant as to the amount of the clainl so agreed upon Ibid., s. 101

between thein, and the terms and conditions upon which the same
is to be paid or satisfied, or, with the authority of the parties, by their
solicitors.

110. A confession or a consent for judgment may he signed in Signing of confession

the presence of any Magistrate, Clerk of any Court, or any Justice, or or.consent.')

1· . f h S C t t d' th t' IbId., s. 10_any so ICltor 0 t e upreme our no engage In e ac lon.
Ill. (1) If the clainl is for money the defendant rnay at any time Payment into Court.

before the hearing pay into Court a sum of money by way of satisfac- Ibid., s. 103

tion or amends, together with the costs incurred by the plaintiff up
to the time of such paynlent.

12
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Ibid., s. 105

Delivery of land or
chattels.

Notioeof intention
to defend
on payment into
Court.
1922, No. 32, s. 5
1927, No. 42, s. 13

(2) A tender of money made to the plaintiff shall not be available
as a defence to the action.

(3) If the relief claimed be possession of land. or possession of
chattels, the defendant may at anytinle before the hearing deliver
or offer to deliver possession of the land or of the chattels claimed, or
any part thereof, to the plaintiff, and pay into Court a sum of money
by way of compensation for the detention thereof or damage thereto,
together with the costs incurred by the plaintiff up to the time of such
paynlent.

112. A defendant paying a sum of nioney into Court pursuant to
the last preceding section may file a notice of intention to defend in
respect of the cause of action in satisfaction of which such payment
is made, and in such case the following provisions shall apply :~

(a) The plaintiff may accept the nioney paid into Court in satis
faction of his clainl (together with the costs incurred by
the plaintiff up to the time of payment) notwithstanding
the defendant's denial of his liability.

(b) If the plaintiff does not accept the sum so paid in in satisfaction
of the cause of action in respect of which the payment into
Court has been made, but proceeds with. the action in
respect of the cause of action or any part thereof, the
money shall remain in Court and be subject to the order
of the Court, and shall not be paid out of Court except in
pursuance of an order.

(c) If the plaintiff proceeds with the action in respect of the cause
of action or any part thereof, and recovers less than the
amount paid into Court, the amount paid in shall be applied,
so far as is necessary, in satisfaction of the plaintiff's claim
and costs, and the balance (if any) shall, under an order of
the Court in that behaJf, be paid to the defendant.

tel) If the defendant succeeds in respect of the cause of action,
the whole amount shall uuder a like order be repaid to hinl.

(e) No fee shall be payable in respect of any order for the payment
of moneys out of Oburt made under this section.

Notice of payment. 113. (1) In paying Inoney into Court the defendant shall specify
1908, No. 109, s. 104 the cause of action or particular part of the plaintiff's claim in respect

of which the money is paid in, and the Clerk shall enter a memorandunl
of such payment accordingly..

Costs to plaintiff up (2) Notice of such payment or delivery or offer of delivery shall be
to timeof payment, served by the defendant upon the plaintiff or his solicitor at least forty
&0. eight hours before the time appointed for the heal'ing, failing which the

Court may order the defendant to pay such reasonable costs as the
plaintiff has incurred in preparing for trial before such notice was
received by him, or in the attendance of himself or witnesses at
the Court.

No fu:th?r ?osts 114. All sums of nioney and costs paid into Court as aforesaid
to polvamtlnffolff heth shall be paid to the plaintiff, and as to any such payment, or deliveryrec ers ur ere • .

or offer of delIvery of land or chattels,- .
(a) If the plaintiff accepts the same in satisfaction of the cause of

action in respect of which the payment, delivery, 01' offer
is made, he shall forthwith and before the hearing give
notice thereof to the defendant, failing which the Court sh~ll
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allow the defendant his costs of the action subsequently to
such payment or delivery or·offer of delivery; but

(b) If the plaintiff does not accept the same in satisfaction, and
elects to proceed, but fails at the hearing to recover a greater
sum of· money than the sum paid into Oourt, or to recover
other land or chattels than those delivered or offered to be
delivered, or if the Court is of opinion that the relief offered
was adequate relief, though not the precise relief the plaintiff
may be awarded, the Court may allow the defendant his costs
of the action subsequently to such payment or delivery or
offer of delivery or relief, as the case may be.

115. (1) The plaintiff may at any time before tht3 hearing discon- Plaintiff may
tinue his action, either wholly or as to any cause or part of a cause of discontinue action.

action, by filing in the office of the Oourt a memorandum thereof and 1908, No. 109, s. 106

serving a copy of such menlorandum upon the defendant or his solicitor
at least forty-eight hours before the time fixed for the hearing.

(2) A plaintiff so discontinuing wholly shall pay to the defendant
the costs incurred by him in defending the action up to the time of
serving such copy of menlorandum of such discontinua,nce, and in default
the Oourt may enter judgment for the same.

(3) The discontinuance of an action shall not be a defence to any Not a defence to
subsequent action on the cause of action or part of a cause of action subsequent action.

discontinued.
(4) The .Oourt may stay proceedings in any such subsequent action

until the costs of the former action have been paid.
116. Subject to the right of appeal hereinafter contained, every Judgment to be final

order and J. udo'ment shall be final and conclusive bet.ween the parties' unless the Cou:to· • orders a nonsUit or a
Provided that the Oourt Inay, in its discretion,-- :eh~aring, or varies
(a) Nonsuit a plaintiff or a defendant on a counterclaim when Its Judgment.

. f . 'f h b . . li h' . Ibid. s. 107satls actory proo as not een gIven entlt ng 1m to '
judgment:

(b) Alter or vary its judgment during the sitting of the Oourt at
which it was given:

(0) Grant a rehearing in manner as hereinafter mentioned.
117. No order, judgnlent, or other proceeding in a Oourt shall be Proceedings not to

quashed or vacated for want of form. . ~;f~~~~hed for want

118. Any Magistrate may delay, as lpng as he deems it expedient Ibid., s. 108

to ~o so, the enforcing of al~y judgment obtained in a Magistrate's Oourt Execution against
agaInst a person of the NatIve race. Native may be

119. No warrant of distress or for seizure of goods or chattels ~:~:yed'109
shall without leave of the Oourt issue on a judgment more than six 1., S. .

Years old unless some payment has been made into Oourt under such ~ud,gment to expIre, m SIX vears.
judgment vvithin twelve months previously; but no notice to the Ibid,,~. DO

defendant previous to applying for such leave shall be necessary, and
such leave shall be expressed on the warrant under the seal of the
Court.

120. (1) In any action the Magistrate may if he thinks fit Court may deliver

reserve his decision on any question of fact or law. judbgment tat'tt'

( )
TXTh M' h . d h' d .. h . su 5equen 51 mg,2 n ere a agistrate as so reserve IS eCIslon e may gIve or transmit written

the same at any adiournment or subsequent sitting of the Oourt or Jd'udj ,gmentfocrI k

f h 0 "h h " . . d" h d e Ivery y er.
O' any ot er ourt were e nlay exerCIse JurIS lCtlon, or e -may raw Ibid. s.111

up such decision in writing and, having signed the same, forward it '
12*
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Bailiff may act as
auctioneer.

Sale of distress.
Ibid., R. 114

Distress-warrants
~gainst Natives to

-be signed by
Magistrate.
Ibid.,8.ll3

to the Olerk of the Oourt; and such Olerk on receipt thereof may either
read the same in open Court at its next sitting, or may, after giving
due notice to the parties or their solicitors, appoint a special time to
read the. same, and may read the same accordingly and, unless settled
by the decision in writing, may then and there settle the costs between
the parties.

(3) Such decision and order as to costs shall be entered up and
signed by the Olerk, and shall have the same force and effect as if
given by the Magistrate at the hearing ·of the action.

Execution.
Distr?ss-warrants 121. (1) In every action where judgment has been given or an
may Issue, . .... order made for the payment of any sum of money, and the amount
1908 No 109.s 112 h f' 'd' h' f . h h h' t'-' ,.. . '," t ereo IS not pal WIt In orty-elg t ours or at t e tIme or IIDes

or in the manner thereby directed, the Magistrate or any Justice, at
the request of .the party prosecuting such judgment or order, and upon
receiving a certificate from the Olerk of the Oourt or other person
authorized to receive such money that the same or some part thereof
remains unpaid, shall, if the tim.e allowed for giving notice of appeal
has expired, grant a warrant of distress, or successive warrants of
distress, under his hand, directed to the bailiff of the Oourt, or of some
other Court, or to some other fit person to be named in such warrant,
authorizing and requiring him to levy or cause to be levied such sum
of money as is ordered or adjudged to be paid, or so much thereof as
then remains unpaid, and also the costs of the execution, and of
previous executions (if any), by distress and sale of the goods and
chattels of the party against whom such judgment has been given or
order made.

(2) Notwithstanding anything in this section, any Magistrate may
grant immediate execution on cause being shown to his satisfaction in
that behalf.

122. Except within boroughs and town districts, it shall not be
lawful to make distraint of the goods of any person of the Native race
under any warrant of distress issued under the authority of this Act
unless such warrant is signed. or endorsed by a Magistrate.

123. (1) No goods or chattels taken in execution shall be sold.
until after the end of five clear days next following the day on which
they were so taken, unless they are of a perishable nature, or on the
request in writing of the party whose goods or chattels have been
taken.

(2) Until such sale the said goods and chattels shall be deposited
by the bailiff in some fit place, or they may remain upon tenements
occupied by the owner thereof at his request, in the custody of a fit
person to be put in possession .by the bailiff.

(3) Any bailiff or other person authorized to execute any warrant
of distress may sell by auction the goods and chattels seized there
under without having taken out an auctioneer's license, anything in
any law or Act to the contrary notwithstanding.

In ,case of iI.Iness of 124. If at any tilue it appears to the satisfaction of the Oourt,
defendant tIme may by the oath or declaration of any person or otherwise- that anybe granted . ,
Ibid. s. 1l~ defendant is unable from sickness or other ca,use to payor discharge

, the debt or damages .recovered against hiIu, or any instalrnent thereof
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ordered to be paid, theJ\!Iagistrate of theCourtIhay in his discretion
suspend any judgment, order, or execution for such time ,and on such
terms as he thinks fit, and so from, time to time until it appears by
the like proof as aforesaid that such cause. of inability has ceased.

125. If the Court has made an order .for payment by instahnents, Execution when
execution upon such order shall' 'not issue until after default in pay,. m~ney 0.rdered to be. ' .; ..' ',' . .' paId by mstalments.
ment of some Instalment accordIng to such order ; and execution or 1908, No. 109, s. 116

successive executions may then be issued for the whole sum and
costs then remaining unpaid, unless the Court on the application of
the party liable otherwise orders. .

126. If there are cross-judgments between the parties, execution ~xecution, how to
shall' be taken out by that party only who has obtained ]'udgIhent for Issue ~hen there are. .... . '. ... ' cross-Judgments.
the larger sum, and for so much only as remains after deductIng the Ibid. s. 117

smaller sum; and satisfaction for the remainder shall be entered as '
well as satisfaction on the judgment for the smaner surn, and, if both
sums are equal, satisfaction shall be entered upon both judgments.

127. The Magistra.te, Justice, or Clerk of the Court shall note 'rime of apJ)licad81l:'
upon the application and upon the warrant of distress the precise time for warra,nt to be
when application is made to issue such .warrant; and where nloro ~:~. lIS

than one such warrant is issued they shall be executed in the order of's.
the times so noted.

128. (I) Where a writ or warrant;1gainst the goods of· a party PriOI'~ty of execution
has issued from the Supreme Court, and a warrant of distress agains.t of wntst a~d ., . . . wan'an s Issumg
the goods of the same party has Issued under the prOVISIons of thIS from different
Act, the right to the goods seized shall be determined, as the case Inay Co.urts.
be, by the priority of the time of the delivery of the writ to the 1~~~, s. Ill) •

. .,.. 19..,0, No. 19, s. 3
Sheriff to be executed, or of the application to the Magistrate or
Justice for such warrant of distress.

(2) The Sheriff on demand shall, by writing signed by him,
inforln the bailiff or other person to whom such warrant of distress
is directed of the precise time of such delivery of the writ; and the , -.---/
bailiff of the Nlagistrate's Court or other person to whom such warrant
of distress 'is directed shall on demand show such warrant to any
Sheriff's officer, and such writing purporting to be so signed and
the endorsemeAts on such warrant shall respectively be sufficient
justification to any Sheriff or bailiff acting thereon.

129. A warrant of distress shall authorize the bailiff- What property may
(a,) ·To seize all theg()()g§ (including monev, cheques, bills of be seized under

exchange, prOlTIissory not.es, bonds, .0< o~her securities for ~~:~~~~~. 109, s. 120

money) of the person a,gainst whom It IS Issued, except the 1927, No. 42, s. 6

personal and family clothing, furniture and household effects,
and tools or implements of trade, not exceeding in all fifty
pounds in value:

(b) To give notice to any Court, or to the proper officer of any
Court, requiring it and him not to part with any moneys
in the possession of the said Court or officer belonging to
the party against whom execution has issued:

(c) To apply to the Court ex patte for an order for the payment
of such last-lnentioned moneys by such officer to hiul; and
the Court filay make any such order accordingly, and upon
notice thereof the officer in whose custody such !U0ney may
be shall pay the same accordingly.
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Disposal of property 130. ,(1) The bailiff shall deliver all cheques, bills of exchange,
seized. pronlissory notes, bonds, specialities, or other securities for money
1908, No. 109, s. 121 h' h h b . d t k d 11 . d f .W 1C ave een seIze or a en, an a moneys recelve rom any

officer of the Court as in the last section respectively mentioned, to the
Clerk of the Court, for the benefit of the party upon whose application
such execution has issued, as security or securities for the amount
directed to be levied by such execution, or so much thereof as has not
been otherwise levied or raised.

(2) The said party may sue in the llame of the person against
whom execution has issued, or in the nanie of any person in whose
name, the person against whom execution has issued might have sued,
for the recovery of the sum or sunlS secured or made payable thereby
when the time of payment thereof arrives.

Court may order 131. (1) On the application of a plaintiff who has obtained a
delivery of chattels judgment for the recovery of specific goods. and damages for their
to be made. ., ' h b 'l'ff . .
Ibid., s. 122 detentIon, the MagIstrate may grant a warrant to t e all reqUIrIng

him to deniand and seize the specific goods claimed, if they can be
found by him, and to deliver them to the plaintiff.

(2) If the bailiff does not find and seize the said goods, the
Magistrate, if he sees fit, on the application of the plaintiff, may order
the immediate return thereof; and if such order is not obeyed may
by warrant cOlnmit the defendant to some convenient prison, there to
be imprisoned for any time not exceeding one month, unless in the
meantime he causes the goods so detained to be returned to the
plaintiff.

(3) If such demand is refused or such order is not obeyed, the
Magistrate may at any time thereafter, on the application of the
plaintiff, grant a warrant of execution for the value of the goods,
such value to be assessed in such manner as the Magistrate may direct,
without prejudice to the plaintiff's right to obtain execution, either
before or after or concurrently therewith, for his costs of suit, and the
damages awarded for the detention of the goods.

Execll.tlOn of process 132. (1) Where a warrant is required to be e¥ecuted by the
at a dIstance. bailiff of a Court other than the Court issuing the warrant, the Clerk
Ibid., s. 123 f hIt d C t t d . I .o teas -name our may, excep un er speCIa CIrcumstances, cause

the same to be transmitted to the Clerk of the first-named Court, and
such Olerk shall endorse thereupon the time when the same was received
by him, and shall forthwith deliver the same to the bailiff of his Court
or to such other person, in case of the absence of the bailiff, as such
Clerk thinks to be a fit and proper person for the purpose, who is
hereby authorized and required to execute the same.

(2) Such bailiff or other person shall certify to the last-mentioned
Clerk' what he has done, and if he has received any money or fees shall,
after deducting therefrom the fees allowed to him, pay over the same
to such Olerk, who shall forthwith return the warrant to the Olerk of
the Court whence it issued, together with any moneys which may have
been received by hini in manner aforesaid.

Distress-warrant in 133. No warrant of distress shall continue in force for more than
force for six months. six months fronl the date of the issue thereof.
Ibid., s. 124
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Replevin and Interpleader.

134. (1) The landlord of a tenement in which goods are taken I.andlord may

in execution under this Act, or his agent, may claim the rent thereof ~la~mrent,to a
. . h' fi d f h d f h' k' b f h limIted extent.at any tIme WIt In ve ays rOUl t e ate 0 suc ta lng, or e ore t e 1908 N 109!'l 125

removal of the goods, by delivering to the bailiff a writing signed by ,0. , ~.
such landlord or his agent stating the anlount of rent claimed to be in
arrear and the time in respect of which such rent is due.

(2) If such claim is made, the bailiff shall, in addition to the levy
under the warrant, distrain for the rent so claimed and the cost of such
distress; and in the exercise of such power the bailiff shall be deemed
to be the agent of the landlord.

(3) The bailiff shall afterwards sell such of the goods under the
execution and distress as will satisfy, first, the costs of and incident
to the sale; next, the claim of such landlord, not exceeding the rent
of eight weeks where the tenement is let by the week, the rent of two
terulS of paYluentwhere the tenement is let for any other term less
than a year, and the rent of one year in any other case; and, lastly,
the amount for which the warrant issued.

135. If any replevin is made of the goods so taken, the bailiff In case of replevin

shall notwithstanding sell such. portion thereof as will satisfy the costs baffiili~ tOtstell

f d · .d' hId h . d h f BU Clen 0 payo an InCl ent to t e sa e un er t e executIon an te aUlount or costs.

which the warrant issued, and in any event the overplus of the sale Ibid., s. 126

(if any) and the residue of the goods shall be returned to the person
whose goods have been so taken in exeeution, and the fees and
expenses of the bailiff for keeping possession and sale under sueh
distress shall be the same as would have been payable if the distress
had been under a warrant of distress out of the Court, and no other
fees shall be demanded or taken in respeet thereof.

136. (1) Where goods taken in exeeution under the proeess of a In cases of
Court are claim.ed by any person not be-inga party against whom the interpleader, amount

h b .' d h b 'l'ff h II d I' '. f h d of debt and costs towarrant as' een ISsue , teal 1 s a elver possessIon ate goo S be paid into Court.

so seized to the person claiming the same 01' his agent, upon such Ibid., 8.127

person or agent paying into Oourt or to the bailiff the amount of the
sum to be levied under the warrant and the fees and expenses of·
exeeution, or giving seeurity to the satisfaetion of the bailiff for sueh
amount.

(2) The amount so paid or secured shall be subjeet to the deeision
of the Court on the elaim of sueh person :

Provided that--
(a) If the value of the goods seized is less than the amount of the

sum to be levied under the warrant and the fees and expenses
of execution, the person claiming sueh goods may obtain the
delivery thereof on paying into Court or to the bailiff, or
securing as aforesaid, the value thereof, such value in ease of
dispute to be settled by the appraisement of some indifferent
person to be appointed by the Magistrate, and the expenses of
sueh appraisement shall be eosts in the interpleader action; or

(b) The person so claiming any goods as aforesaid may pay to
the bailiff the amount of the fees he is en~itled to charge
for keeping possession of the goods seized until a decision
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of the Court as to the claim of such persoll can be 0 btained,
'and the bailiff shall thereupon keep possession of such goods
until such decision can be obtained.

137. (I) Where goods seized under a warrant of distress, or the
proceeds or value thereof, are claimed by any landlord for rent, or by
any party not being the party against whom such process was. issued,
the bailiff may, before or after the return of the warrant, and whether
an action has been commenced against him for such seizure or not,
obtain a summons to the party issuing such warrant and the person
making such clainl to appear at the Court nearest to the place where
the goods are seized.

(2) On the hearing of such summons the Court may, for the adjust
ment of such claim and the relief of such bailiff, exercise all or any of
the powers conferred by this Act, and may make such orders between
the parties as to any moneys paid into Court or secured, or any goods
retained by the bailiff, and in respect of the costs of the proceedings,
as it thinks just according to the circumstances of the case.

(3) It shall be competent to any Magistrate to hear such summons,
whether granted by himself or any other Magistrate or any Justice.

138. Where goods have been seized under a warrant of distress,
and some third person claims under a bill of sale or otherwise to be
entitled to such goods by way of security for a debt, the Magistrate
may order a sale of the whole or part of such goods upon such terms
as to payment of the whole or part of such secured debt or otherwise
as he thinks fit, and may direct the application of the proceeds of such
sale in such manner and upon such terms as he deems just.

Attachment of Debts.
139. (I) The Court in which a creditor has obtained judgnlent

may, on his application, order his judgment debtor to be examined
as to what debts are owing or accruing to him.

(2) On any such order being made the examination thereunder may
be oral, and may be had before a lVlagistrate or such other person as
the Court may appoint.

140. The Court may by such order or any subsequent order
command the attendance of the judgment debtor before the person
appointed to take such examination, for the purpose of being examined,
and the production of any writings or other documents to be mentioned
in such order, and may impose such terms therein as to such examination,
and the costs of the application and of the proceedings thereon, and
otherwise, as the Court deems just.

141. (I) On the ex parte application of the judgnlent creditor,
either before or after such examination, and on affidavit by himself or
his solicitor, stating-

That judgment has been recovered; and
Is still unsatisfied, and to what amount; and
That any other person is indebted to the judgment debtor,-

a Magistrate exercising jurisdiction in the Court or, if no Magistrate is
available, two or more Justices acting together, may order that all
debts owing or accruing from such third person (hereinafter called" the
sub-debtor") to the judgment debtor shall be attached to answer the
judgment debt; and on the making of such order of. attachment all
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rights of the judgment debtor in the debt of the sub-debtor shall pass
to the judgment creditor as if such debt had been assigned to him by
deed:

Provided that under any such attachment the debt due from the
sub-debtor shall not be paid to the judgment creditor, but into the Court
from which the attachment order issued; and the excess of such attached
debt (if any) over the judgment debt, after paying the costs of the
recovery thereof from the sub-debtor, shall be held by the Clerk of the
said Court to the credit of the judgment debtor.

(2) The jurisdiction conferred by virtue of tl,lis section on two or
more Justices to make an attachment order shall extend as far as that.
exercisable by the Magistrate hereunder.

142. Where money is paid into Court pursuant to an attach· Disposal ~f .

d d d h 1" d' " h h II money paId mtoment or er ma e un er t east prece lng sectIon, suc money s a Court pursuant to

not be paid out except pursuant to an order of a Magistrate. Such attachment order.

order may be made on the ex parte application of the judgment creditor, 1926, No. 40, R. 4
and no fee shall be payable thereon.

143. By any order made under section one hundred and forty-one Attendance of

hereof or any subsequent order it may be ordered that the sub-debtor sub-de
N
btor1'09 . 13')

h 11 b f M " t t h h b 1908, -o. , s. oJs a appear e ore a aglS ra e, or suc ot er person as may e 1926, No. 40, s. 3

appointed in the order, to show cause why he should not pay the
judgment creditor the debt due from him to the judgment debtor, or
so much thereof as may be sufficient to satisfy the judgment debt:

Provided that no sub-debtor shall be required hereunder to attend
at any Court or place more than twenty miles from the place where
he resides or carries on business.

144. Service of an order that debts due or accruing to the judg- Service of d

d b b h d h 11 . h f h b db' attachment or erement e tor e attac e sa, on notICe t ereo to t e su - e tor In 1908 N 109 134
such manner as is directed by the Magistrate 01' J-ustices; bind such 1926: N~: 40, ~~3
debts in his hands.

145. If the sub-debtor does not- Execution may

( ) F h 'th . t C t th d f h' h issue againsta ort WI pay In 0 lour e amount ue - ronl 1m to t e sub-debtor.

judgment debtor, or an amount equal to the judgment 1908, No. 109, S. 135
debt; or

(b) Dispute the debt due or "claimed to be due, fronl him to the
judgment debtor; or

(0) Appear upon summons,--
the Court may order execution to issue forthwith to levy the anlOunt
due from such sub-debtor towards satisfaction of the judgment debt.

146. (1) The powers conferred by sections one hundred and forty- Powers of Court as

one to one hundred and forty-five' hereof in respect of the attachment of. ~~:::~c:::~~~f
debts may be exercised, notwithstanding that anyone or more of the £300.
debts the subject of the attachment exceeds three hundred pounds. 1927, No. 42, s. 3

(2) If the sub-debtor disputes the debt due or claimed to be due
from him to the judgment debtor, where such debt exceeds three hundred
pounds, the order of attachment of such debt shall cease to have effect
and shall be discharged.

147. (1) Except as provided in subsection two of the last preceding Judgment creditor
section, if the sub-debtor disputes his liability, the Court, instead of may sue sub-debtor.

d . t" t' d" th t th . d d' b 1908 No. 109, S. 136or erlng execu Ion 0 Issue, mayor er _a I e JU gment cre ItoI' e, '
at liberty to sue the sub-debtor for the debt alleged to be' due by him
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Absconding debtors
may be held to bail.
Ibid., s. 140

to the judgment debtor, if less than the judgment debt, or, if greater,
then for the amount of the judgment debt, with costs of suit.

(2) In any such action the sub-debtor shall plead as if sued by the
judgment debtor, and not otherwise.

Payment by 148, Payment made by or execution levied upon the sub-debtor
sub debtor a d d' f 'd h 11 b I'd d' h h'dis;harge of amount un er any procee Ing a oresal s a e a va 1 ISO. arge to 1m as
of debt paid. against the judgment debtor to the amount paid or levied, although

,1908, No. 109, s. 137 such proceeding rnay be set aside or the judgment reversed.
Costs in attachment 149, The costs of any application for an attachment of debts,
~ di~cretlon of and of any proceedings arising from or incidental to such application,
I:i~:S. 138 ~hall be in the discretion of the Court, or of the Magistrate or Justices,
1926, No, 40, s, 3 as the case may be.

Judgment Debtors resident at a Distance.
Judgment debtor 150, (1) Where a judgment creditor issues out of a Court a sunl-
may be ordered to . d . fi f hI' f D b L' . . A
appear at most. mons un .~r sec~lo~ ve 0 t e nlprlSOnment or e t Inlltatlon ct,
convenient Court. 1908, agaInst hIS Judgment debtor, such summons may call upon the
1908, No, 109, s. 139 said debtor to attend and be examined either at the Court issuing the

summons or at another Court to be named in such summons, being the
one nearest to the residence of the judgment debtor.

Proce.dur~ when (2) The Clerk of. the Court issuing the summons shall, when sueh
exammatlOnheld .., b h d' C h h h' C '
at a distant Court. examInatIon IS to e a In any ourt ot ,er t an IS ,0urt,transmIt

the summons on the issuing thereof for service, with the duplicate, to
the Clerk of such other Court, who shall appoint the day upon whieh
such examination shall be had.

(3) Upon an examination in a Court other than the Court issuing
the sumnlons, such order may be made and the matter may be dealt
with by the examining Court in like manner in all respects as if the

. summons had issued out of such Court; and such of the provisions of
this Act relative to witnesses resident at a distance as may be applicable
shall apply to the procedure on allY such summons.

Writ of Arrest.
151. (1) Where it appears to the satisfaction of any lVIagistrate

having jurisdiction to the amount of the claim, by affidavit of the plaintiff
or his authorized agent, that be has a good cause of action against a
defendant for a sum within the jurisdiction of such Magistrate, for which
a summons has been issued under this Act, and that there is probable
cause (the grounds of which shall be stated in such affidavit) for believing
that such defendant is about to leave New Zealand and to evade the
payment of such sum, such Magistrate may issue a writ of arrest under
his hand, returnable inlmediately; and if payment of the said sum is
not made before execution of the writ may thereupon cause such de
fendant to be brought before him; and upon investigation of the case
rnay either discharge such defendant or hold him to bail for any sunl
not exceeding the amount s"vorn to in such affidavit, with costs :

Provided that if the claim is for a debt or amolfnt long overdue
the Magistrate may, before issuing such writ, require the person asking
for the issue thereof to lodge in the Court any SUln of money not exceeding
twenty pounds, or to give seeurity therefor to the satisfaction of the
-Magistrate, to abide the decision of the Court under paragraph (b) of
the next succeeding section.
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(2) In default of bail being given, or the amount with costs deposited In default may be

with the Clerk as hereinafter provided, the l\tlagistrate may order such imprisoned.

defendant to be detained in some prison or lock-up, and to be brought
from there to a Magistrate's Courtata time to be stated in such order,
being not more than four clear days from the date of such order, unless
he sooner· gives the prescribed security or makes the said deposit.

(3) A defendant against whom such writ has issued for any amount Deposit in lieu of

may deposit with the officer executing such writ, or with the Clerk, bail.

in lieu of bail, such amount, with three pounds for costs in a case not
exceeding fifty pounds, or five pounds when such amount exceeds fift,y
pounds; and the sun) so deposited shall be paid, applied, and disposed
of according to the final judgment of the Court.

(4) A l\'Iagistrate before whom a defendant is brought under
authority of any writ to be issued as afores3jd may, with the consent
in writing of the defendant, summarily hear and finally adjudicate
upon the clainl of the plaintiff, or may fix the time mentioned in the
summons as the time for hearing the said claim by the Court.

152. Where a Magistrate hears and finally adjudicates upon the If plaintiff succeeds,

claim of a plaintiff under the power contained in the last preceding entitled to execution.

section the following provisions shall apply:- 1908, No. 109, s. 141
(a) If judgment is given for the plaintiff, the Magistrate may make

an orderfor the immediate payment of the amount of such
judgment, with costs not exceeding the sums mentioned in the
last preceding section, and execution may at once be issued,
and such other proceedings may be had thereon as if the
same were a judgment obtained in the ordinary course of
procedure.

(b) If judgrnent is given for the defendant, the Magistrate may, at If defendant.

h· d' t' I t h d f d t b f succeeds, entitled toIS lSCre 1011, aware 0 SuC e en an y way 0 compensa- compensation.

tiOll any sum not exceeding twenty pounds, and such award '
shall be deemed to be a judgment of the Court, and execution
may issue thereon.

158. In cases not exceeding twenty pounds in amount, any two Two .!ust~ce.s may

J . . . h . h" d" f d exerCIse lUTIltedustlCes actIng toget er may exerCIse t e JurIS lCtl0n con erre upon jurisdiction in the

a Magistrate by the two last preceding sections in case of absence, abse~ce of

illness, or other cause preventing such Magistrate from acting, or in any M~glstrate.,

1 h M · . 'd IbId. s. 142pace were no aglstrate IS reSl ent: '
Provided that in cases exeeeding twenty pounds and not exceed

ing the amount of jurisdiction of the Magistrate before WhOlll the claim
lllay be heard, any two or more Justices, in the case of absence or illness
of the Magistrate, may exercise the jurisdiction conferred upon Magis
trates by the two last preceding sections so far only as the provisions
refer to issuing a writ of arrest and holding a defendant to bail to appear
before the Magistrate having jurisdiction to hear the claim.

Arbitra,tion.
154. (1) The Court nlay with the consent of both parties order Reference to

any action, with or without other matters within its jurisdiction in ar~itration.

dispute between the parties, to be referred to arbitration, to such IbId., s. 143
persons and in such Juanner and on such terms and subject to such
costs as it thinks reasonable, and may appoint an arbit~ator\in case
any party neglects to appoint one, or in the place of any arbitrator
who refuses to act.
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(2) Such reference shall not be revocable by either party except by
the consent of the Court, and the award shall be entered on the applica~

tion of either party, and be binding and effectual as a judgment of the
Court, and there shall be no appeal therefroln.

(3) If the award of the arbitrators or their umpire is not given
within one nlonth of the date of the order of reference, either party
may, by giving notice to the opposite party or his solicitor, apply to the
Court to revoke such order of reference.

155. (1) The Court may on the application of either party at
the first sitting held after the expiration of ten days after the entry of
any such award as a judgment .of the Court, set aside such award and
judgment so entered, or may, with the assent of both parties, revoke
the reference, or order another I'eference to be rnade in nlanner
aforesaid.

(2) Execution on a judgrnent so entered shall not issue until after
such first sitting has been held.

(3) On the hearing of applications to set aside or vary an award and
judgment entered thereupon the Court shall take evidence if offered,
or may of its own accord call for evidence; and the decision of the
Court given after hearing such applications shall be entered as a
judgment of the Court, and shall be final.

Removal of Judgments into 8uprerne Court.
156. (1) Where any sum of money exceedirig twenty pounds is

recovered in anyone action by the judgment of a Magistrate's Court,
such judgment may be removed into the Supreme Court, and for that
purpose the Clerk, upon the application of the judgment creditor or of
any person on his behalf, shall grant and deliver to the person making
such application a certificate thereof in the prescribed form or to the
effect thereof, and shall register in his office a minute or memorandum
thereof. Every such certificate shall bear on the face thereof a state
ment to the effect that it has been granted for the purposes of this
section, and it shall not be available for any other purpose.

(2) No such certificate shall be granted before the expiration of
the time allowed for giving notice of appeal or before the time at which
execution could be issued out ofbhe last aforesaid Court; and if any
execution against the goods and chattels has been issued out of such
Court no such certificate shall be granted until after the return of the
warrant of execution.

(3) After any such certificate has been filed in the Supreme
Court pursuant to the next succeeding subsection, no further pro
ceeding shall be had or taken in such action in the Magistrate's
Court.

(4) The person obtaining the said certificate may file the same in
the Supreme Court by delivering it for such purpose at the office of the
Registrar of the Supreme Court nearest to the Magistrate's Court afore
said; and thereupon, without any previous proces~, may sign final
judgment in the said Supreme Court in the prescribed form or to the
effect thereof (on which judgment no appeal shall lie) for the sum
mentioned in such certificate to be unpaid, together with the interest
thereon at the rate of six pounds per centum per annum from the day
naUled in such certificate until the date of the said final judgment,
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and the fee paid for the said certificate to the Clerk of the Magistrate's
Court, as well as all prescribed fees paid in the Supreme Court
in respect of or in connection with the signing of the said final
judgment.

(5) Upon SUGh final judgment execution may be forthwith issued,
and all other remedies had thereon in the same manner as on any other
judgment of the Supreme Court.

(6) Notwithstanding anything in this section, any certificate or
final judgment signed under the provisions of this section roay be
set aside or amended by a Judge of the Supreme Court, upon such
terms as to costs or otherwise as he deems just.

157. An action may be brought in the Supreme Court on a judg
ment of a Magistrate's Court., but no costs shall be allowed in such
action to the plaintiff unless the Judge of the Supreme Court certifies
that the action was necessary and proper for the enforcement of the
judgment of such Magistrate's Court against the person or property
of the defendant.

Execution thereon
may issue forthwith.

Action. may be
brought in. Supreme
Court on a judgment
of Magistrate's
Court.
1908, No. 109, s. 146

.Judgments of
abolished Courts
may be enforced by
any Magistrate
having jurisdiction.
Ibid., s. 147

Entry of satisfaction
of judgment.
Ibid., s. 149

Enforcement of Judgments of Abolished CoU'rts.
158. Any Magistrate exercising jurisdiction within any area com

prised within the limits of a Magistrate's Court established under this
Act which has been abolished, on receiving from the Clerk of the
Magistrate's Court so abolished, or from the Clerk or officer having
custody of the records of such Court, a certificate of any judgment
or order of such last-mentioned Court, and that the same has not
been satisfied, may issue a distress or execution, and order such
proceedings therein to enforce satisfaction of such judgment or order
as if the same had been originally abtained in his own Court.

159. Where a judgment creditor desires to apply for a judgment Judgment summons

summons to a Court other than the Court in which the order or judg- ~a6 beto~tain~~
ment was obtained, he shall obtain from the Clerk of the last-mentioned ~e~:ju~g~~ntan

Court, or, if abolished, from the Clerk or officer having custody of the ob~ained.

records of such Court, a certified copy of the order and judgment in the IbId., s. 148

cause, in the form prescribed by any regulations for the time being in
force, and shall file the same with his application; and upon such appli-
cation the same proceedings may be had in the Court herein first above
mentioned as could be had in the Court herein secondly mentioned.

Satisfaction of Judgment.
160. Where a judgment is satisfied by payment, levy, or other

wise, the judgment debtor shall be entitled to have satisfaction for
the same entered up; and when a judgment is satisfied by payment
into Court or otherwise through the Court, it shall be the duty of the
Clerk of the Court, without any application, to enter up satisfaction
thereof on the record of the judgment.

Rehearing.

161. (1) Any Court before which a civil case or any interlocutory Court may order

application has been heard may in its discretion arant a rehearing of rehearin~ on ~uch
• • O. terms as It thmks fit.

such case or apphcatlon, upon such terms as the Court thInks reason- Ib'd .150

able, if application for the purpose is made within fourteen days I., s.

after judgment is given, and in the meantime stay proceedings.
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(2) Such rehearing shall not necessarily take place before the
same person or persons by whom the case was originally heard.

Removal oj Actions into Supreme Oourt.
162. (1) In any action where the amount claimed exceeds one

hundred pounds either party shall have the right to remove the action
into the Supreme Court.

(2) Such removal shall be obtained ex parte by an order from a
Judge in Chambers after the security for costs hereinafter mentioned
has been given.

(3) In any other action, where the amount claimed exceeds twenty
pounds, a Judge of the Supreme Court may by order remove the action
for trial to the Supreme Court, and may make such order on such
terms both as to costs and as to· security for the amount claimed as the
Judge deems just.

(4) In any action where the removal is of right, due security
for the costs of the trial in the Supreme Court to an amount of twenty
pounds shall, before such removal is granted, be given to the satis
faction of the Magistrate's Court.

Proeedureon 163. (1) If application is made for an order removing an action
removal. into the Supreme Court, the Magistrate's Court may from time to
1908, No. 109, s. 152 time adjourn the hearing of such action to such day as it thinks

fit, until such application is disposed of.
(2) If notice of such application having been made is not served

by the party applying upon the opposite party and on the Clerk three
days before the day fixed for the hearing of the action, the Court may
in its discretion order the party applying to pay the costs incurred by
the opposite party in preparing for trial, or so much thereof as it thinks
fit, unless the Supreme Court or a Judge thereof has made some order
respecting such costs.

Appeal.
164. (1) Either party may appeal to the Supreme Court against

any nonsuit or final determination or direction of the Magistrate's
Court (other than a judgment given upon confession or by consent of
the parties) in any action-

(a) On any matter of fact, only where the amount of the claim
exceeds fifty pounds:

(b) On a point of law, with the leave of the Magistrate's Court
or a Magistrate, where the amount of the claim does not
exceed twenty pounds, and without such leave where the
amount of the claim exceeds twenty pounds :

Provided that-
(c) The parties had not before the determination or direction

agreed in writing, signed by them or their solicitors or
agents, that the judgment of the Court should be final:

(d) The appellant gives notice of appeal within seven days after
such determination or direction; and also within such seven
days gives security to abide the event of the appeal, in such
form. and to such amount as may be approved by the Coure
or a Magistrate, not being less than will be sufficient to cover
the costs of the appeal as well as the amouut of the judgment
appealed against audits costs.
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On point of law.
1908, No. 109, s. 154

Form of appeal.
Ibid., s. 156
1927, No. 42, s. 9

Notice

(2) Notice of appeal shall be in writing, and shall be served on
the opposite party, and a duplicate thereof shall be left with the Clerk.
It shall not be necessary to state in such notice the grounds of
appeal.

165. The appeal when it is on point of law only shall be inthe
forn1 of a case agreed on by both parties or their solicitors, or, if they
do not agree, to be settled by the Magistrate or Justices hearing the
case.

166. The appeal when it is on point of fact only, or on point On fact and law.

of law and matter of fact, shall consist of a copy of the proceedings Ibid., s. 155

and of the notes of evidence taken by the Magistrate; but the Supreme
Court shall have power to take additional evidence, either orally or by
affidavit, or to rehear the whole case.

167. (1) The provisions following shall apply in respect of appeals
on point of law :-

(a) The appellant shall, within seven days after the latest day on
which he could have properly given notice of appeal, deliver
to the respondent a draft of the case on appeal for his
approval.

(b) The respondent, within five days after the receipt thereof, shall
return the draft, either approved or altered, as he may desire,
to the appellant, who, if the draft is approved or the altera
tions accepted, shall cause it to be engrossed in triplicate;
and one copy of the engrossments shall be signed by the
parties or their solicitors before it is delivered to the Clerk
as herein provided.

(c) If the parties do not agree as to the form of the draft it shall
be forthwith forwarded by the appellant to the Clerk, and
the Magistrate or Justices shall, after hearing if they think
fit the parties, or either of them, or their solicitors, settle
the draft and return it to the appellant, by whom it shall
be engrossed in triplicate as settled.

(d) 'Vithin seven days after the draft has been agreed upon or
settled as aforesaid the engrossments thereof shall .be
delivered to the Clerk, who shall procure one of them to
be signed by the ~lagistrate or Justices, and sealed with
the seal of the Court; and such engrossment, shall thereon
be the" case on appeaL"

(e) Each of the other two engrossments shall be made by the
Clerk into a correct copy .of the case on appeal, and
he shall file one copy, and forward the other to the
respondent.

(f) The Clerk shall transITlit or deliver the case on appeal to the
Registrar of the Supreme Court at the place where the appeal
is to 'be heard, and such Registrar shall, within seven days
after the receipt thereof, enter the same on the list of cases
for hearing at the next practicable sitting of the Supreme
Court.

(g) If at such hearing the appellant do~s not appear to prosecute
such appeal it shall be deemed abandoned and shall be
struck off the list,
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(2) If in the opinion of the Supreme Oourt the justice of the case so
requires, that Court mayan application of either party enlarge the time
appointed by this section for doing any act or taking any proceeding, on
such terms (if any) as it thinks fit; and any such enlargement may be
ordered although the application for the saIne is not made until after the
expiration of the time appointed.

How case dealt with 168. (1) After hearing the appeal the Supreme Oourt may order
by Supreme Court. a new trial on such terms as it thinks fit, or that judgment be entered
1908, No. 109, s. 157 for either party, as the case may be, or that the case be referred back to

the Oourt below for amendment, or, in case where an order has been
made for the delivery of possession of any tenement, may order re
delivery thereof to be made; and may make such order with respect
to costs as the Supreme Oourt thinks proper.

(2) No sum exceeding ten pounds over .and above the fees of Oourt
shall be allowed by the Supreme Oourt as costs of appeal in any case
where the question is on a point of law only and the amount claimed
does not exceed one hundred pounds; and in any other case the sum
al.lowed shall not exceed twenty pounds over and above the fees of
Oourt and the expenses of witnesses.

169. The Registrar of the Supreme Oourt shall transmit to the
Olerk of the l\iagistrate's Oourt from. which the appeal was brought a
memoranduIIl of the decision of the Supreme Oourt, and such proceedings
shall be had thereupon as if sueh decision had been given by the
Magistrate's Oourt.

170. If before notice of appeal is given execution has issued, the
Olerk shall, upon the appellant giving the required security, forthwith
give notice to the bailiff, and proceedings on such execution shall be
thereupon stayed; and if any sum has been paid or levied, but not paid
over to the successful party, the same shall remain in Oourt to abide
the order of the Suprelne Oourt.

n appeal not 1 71. If the appellant does not appear at the tilne appointed for
prosecuted, h' hI' h 11 d d' . d d 'f h djudgment may be . eanng t e appea It s a stan Ismisse; an 1. e oes not prosecute
enforced. his appeal with due diligence the respondent may apply to the Oourt

for leave to proceed on the judgmeIit, and leave for that purpose may
if the Court thinks fit be granted accordingly; and the successful party
shall also be entitled· to such costs as he has incurred in consequenee of
the appellant's proceedings, which shall be fixed by the Court and
added to the judgment.

Oosts and Fees.
1 72. (1) A party having a judgment carrying costs shall, for his

solicitor's charges in the action, be entitled, as against the other party,
to charge on such judgment, in addition to any moneys paid out of pocket
by the solicitor for fees of Court or other necessary paYITlents or
disbursements, such fees as may be prescribed by Order in Oouncil.

(2) The disallowance of all or any part of any costs shall be in the
discretion of the Oourt.

1 73. (1) All the costs of an action, or of any application or other
proeeeding in the Oourt, shall be paid or apportioned between the parties
in such manner as the Court thinks fit; but in default of any special
direetion such costs shall abide the event of the aetion.

(2) Where costs are allowed to a plaintiff they shall be COITlputed on
the amount for which judgment is given, and when allowed to a
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defendant they shall be computed on 'the amount sued for, ,unless in
either case the Court specially orders otherwise.

, (3) The amount.of costs awarded shall be ascertained"and stated in
the judgment.

174. The Court may if it thinks fit award to either party reason~,Oourtmay a.war~
able costs for their attendance to prosecute or 'defend any action, and costs of serVICe of. f' . h ' . .' process, &c.
costs of serVIce 0 any summons, notICe, or ot er process In connectIon 1008, No. 109, s. 164

with the action where such' service hasbeeI~ ~~ected by the parties to
the action.

175. If an action is brought Of a Qouut~rclaimset up which ,the Though cause of ' ,

C h .. d' . . h C ". 'h' 11 l' 'h . , action not within,ourt as not JUrlS ICtlon to try, t eourt,sa , un ess t e pa,rtIes jurisdi~tioncosts

consent" in manner as provided by this A9t to' the Court ~~suming way, be;,an~wed~,

j,urisdiction, order the. action ofcounterQlaip1 to be., struck out" ,but Ibid.,s. 'H>5
IJl~Y .?-:wardcosts ",to the same extent: and., recoverable .in the sam~

Dlanller as if the, ,Court had jurisdiction and the claim. or counterclaim
had not been established.

176.(1) All fees, except such as' m8ty b:e,payable in,. ~espect of Oourt.fees to be
keeping possession, storing, removing, ,or selling goods seized under pr~Pftld.

L , f d· . h 11 b ·d· h fi '. b h ", IbId s 166a warranto ,Istress, s a epaiint erst Instance y t e partyon .,.
whose beha~f any proceedings are taken.

(2), A ~3:bleof aU fees shall be postedilp. some"cpnspicuous place in
every Clerk's office. " " ,,'.,: , , '

(3). A ~agistrate.',or any" officer of ,the Court shall not do any act
£PF which a fee is der,nandable u;nless such fee is first paid; but no'such
~ct, if done, shall be invali0-by reason only of the omissio:n or negleGt
to collect such fee :

Provided that in any proceedi,ngs, in which His Majesty, or allY Except as to Orown.
officer'.of ,lIisMajesty'~,. Government in New Zealand, OIl 'his behalf or
on ". behalf' of the said Government, is seeking to recover any debt or
other: sum of money" or any fine or penalty Clue. to the Crown or to the
~~or,e$aA<lGOyerIlment,nofees of Court need be prepaid on beh~lf of
His said Majesty or officer, but such fees shall nevertheless be recover-
a;ble.};rom the defepdant., with costs, if judgment is given. against him.
,(4) In any case .inwhich a Magistrat~is satisfied, by affidavit o~ Or by direction of

otherwise', that an intending plaintiff has a meritorious cause of action Magistrate.
but is unable top,ay .the prescribed fees, he Inaydirect thata,ll or
any portion. of suc4, ,fees need not be prepaid; but such fees shall
nevertheless be recoverable from the defendant if judgment is given
~gainsthim~ .... ." ,... .' '"
,'177. Notwi;thst~nding anything in any prescribed table or sche- ~ourt may or~ler
dule" of feesr~ Magistrate may authorize the payment of such charges ~~~~::e:a:::.m
.or f~~s as he thinks reasonable to enable any summons or, process to be Ibid., s•. 167

served or .executed..,without. peGuniary loss to the pers<;m entrusted. 'With
the serviqe. or execution thereof inanyea~e :where the Magistrate is
satisfied that the prescribed fee is not slJ-fficient f()rthe purpose~

'•. '.. 178. (I) All moneys payable under or by· virtue 6f this Act. by Fi:les a!lg fees~?be
way of fines or fees: shall form part of the Consolidated Fund. .' ~:~~~~tthe Pubhc

(2) All fees payable in respect of ,keeping possession, storing, Ibid., s. '168

removing; Or selling . goods seized under a warrant of distress shall
he e:x:eepted from this provision, and such ,last-inehtioped fees shall
be paid to ·the bailiff or person charged with the execution of the
warrant, to be paid by him to the person entitled thereto.

13
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Kefer 1!) 30 tneAt

Court may give
possession.

Mileage fees may
be pa.id to bailiff.

1923, No. 27, s. 24

179. (1) Where pursuant to regulations under this Act or other
lawful authority, any fees payable under or by virtue of this Act in
respect of mileages may be paid otherwise than by means of stamps,
such fees may be paid to the bailiff or other person entitled, and shall
not be payable into the Consolidated Fund.

(2f The last preceding section shall be read subject to the provisions
of this section.

Recovery of Possess~:on of Tenements.
Landlord, on 180. (1) Where the term and interest of the tenant of any tene-
determination of t h ld b h' t '11 f t h th h t t .lease, may sue for ~en ~ y 1m a WI ,or or any erm, weer suc enemen .IS or
possession. IS not hable to the payment of any rent, has ended or been determIned,
1908, No. 109, s. 169 either by the landlord or tenant, by a legal notice to quit or denland
1927, No. 42, s. 10 of possession, and such tenant, or (if such tenant does not actually

occupy the premises, or occupies only a part thereof) any person by
whom the sanle or any part thereof is then actually occupied, neglects
or refuses to quit and deliver up possession of the premises or qf such
part thereof respectively, the landlord of the said premises or his
agent may enter a plaint, at his option, either against such tenant or
against the person so neglecting or refusing to quit and deliver up
possession, in the Court nearest to the locality in which the premises are
situate, for the recovery of the same; and thereupon a summons, in the
prescribed form, shall issue to such tenant or such person so refusing.

(2) If the said tenant or occupier does not appear at the time
named in the sumnlons, or, if appearing, does not show to the satisfaction
of the Court reasonable cause why possession should not be given of the
preInises, and still neglects or refuses to deliver up possession of the
premises, or of the part thereof of which he is then in possession, then,
upon proof of the facts of the case being clearly made, the Court may
make an order that possession of the prenlises be given by the defendant
to the plaintiff, either forthwith or on or before such day as the Court
thinks fit to name; and if such order is not obeyed any Magistrate or
Justice may at the instance of the plaintiff issue a warrant to the
bailiff or any constable commanding hinI to enter, by force if needful,
into the premises, and to give possession of the same to such landlord
or his agent.

Landlord suing for (3) In any such plaint against a tenant or occupier the plaintiff
po~session may add may add a claim for rent or mesne profits, or both, down to the day
chum for rent or . d' f h h' d' d d' 1 l'
mesne profits. appOInte or t e earlng, or to any prece Ing ay name In t te paInt,

so as the amount of such claim shall not exceed the jurisdiction of the
Court; and any misdescription in the nature of the claim may be
amended at thetrial., I'

Landlord having 181. (1) If any tenant holding any teq~fuent by the week, or
::;e~u:ff~;entry month,?r .quarter, under any de~ise or ~,~~ement, either written or
possession. verbal, IS In arrear for ten days In the,,/lcase of a weekly tenancy,
1908, No. 109, s. 17(\ or for twenty-one days in the case,@f" a monthly tenancy, or for
1927 No. 42 s. 11 f t t d . h f ,,/ I d h 1 dl d' , ,or y- wo ays In t e case 0 a qu~rter y tenancy, an t e an or

, has a right by law to enter for/the non-payment thereof, he Inay,
without any formal demand or,re-entr:y, enter a plaint in the Court
nearest to the locality in which/the premises are situate for the recovery
thereof, and thereupon a surp:fuons shall issue to the tenant, the service
whereof shall stand in lieuJ;:)'! a demand or re-entry.

/
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1fl41
1;tl:2i81

Se<~.181(1).

~!LD & SUBSTDby Sec. 21930 No. 16as follows:
"If the rent paya,bleby anyteJ,1ant.holding 1:\,: ,t'ene
1t by the week, or month, or quarter, or any longer
m ,not: exceeding three years is, in a1're:a1' for ten
'S in the case of a weekly- tenancy, or twe l1 ty-one
sin the case of: a monthly tenancy, or thirty days

the case of a quarterly tenancy, or forty-two~ays

the case of a tenancy for ,any such ,longer term, the
Idlord may, sUbject" to, the provisions of, thi~, section,
thout any formal demand or re-entry, enter a plaint
the Cour't nearest to, the locality in ,Which the

emises ,are situate for the recovery thereof, and
ereupon a summons shall issue to the tenant, the
rvice whereof shall stand in lieu of a demand or
-entry.
"(lA) '.rhe power conferred on a landlord by the last

1'coedingsubsection may be exercised .. only a,s fol-
W8:- '
(a) If no right of re-entry for, the ,non-])ay,ment of

rent has been expressly conferred on the land
lord by agreement with the tena,nt, the "power
conferred by the last preceding subsection may
be exercised forthwith after the expiration of
the aforesaid period of ten days, twenty-one
days,thirtydays, \or forty-two d;:Lys,as:, the case
may require, having regard to, the duration of
the tenancy:

",(b) If a right of re-entry for the nOn-payment of
rent has beeti,expresslY corlferted'on the land
lord by agreement with the tenant,' the power
conferred, by thelast,precedingsubsectioll" may
be exercised forthwith after such right of re
entry has accrued in accordance wit.h the, terms
of the agreement:

"Provided· that ':,sl1ch power shall not ,irian\,:
case beexerciged at any time before it could be
exercised in accordance: with: this section', if, th~
landI'ord had not an expresH right of re-entry,

"(IB)' Where there isatenanc;v and no agreement as
CI,its duration the tenant shall, for the purposel'lof
his section, ,be deemed to 'be holding~" the tenement
y the month."
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(2) If the tenant, five clear days before the day appointed for the On payment of

hearing of the case, pays into Court all the rent in arrear, and the costs) ~~~:o~nt~ ~=s:~s
the said action shall cease.

(3) If he does not make such payment, and does not appear at the On non-payment

t · d' th 'f' d t h bl· of arrears Court maylIme name In" e summons, or, 1 appearIng, oes no s ow reasona e O"ive possession dis-
cause why the premises should not be recovered, then on proof of the ~harged of tenancy.

facts of the case being clearly made, the Couri; may make an order
that possession of the premises be given by the defendant to the
plaintiff, either forthwith or on or before such day as the Court thinks
fit to name; and if such order is not obeyed any Magistrate or Justice
may at the instance of the plaintiff issue a warrant to the bailiff or
any constable commanding him to en"ter, by force if needful, into the
premises, and to give possession of the same to the plaintiff; and the
plaintiff shall, from the time of the execution of the warrant, hold the
premises discharged of the tenancy, and the defendant and all persons
claiming by, through, or under him shall, so long as the order of the
Court remains unreversed, be barred from all relief in equity or
otherwise.

182. (1) If any tenant holding any tenement under any demise or When rent in arrear
·th· . 'tt b lIt 1 h t and land desertedagreement, el erwrll en or ver a" at a rac {-ren , or w tere t e ren without distress

reserved is full three-fourths of the yearly value of the demised premises, landlord may.'

h .. . f t th d t th . 1 . th recover possessIOn.W 0 IS In arrear or wo mon s, eser s e preuuses,eavIng e 1 8 N

It' t d . d ffi' t d' t b h d 90, o. 109, s. 171same uncu Iva e . or unoccuple so as no su "telen IS ress can e a 1927, No. 42. s. 12

to countervail the arrears of rent, then, at the request of the landlord
or his attorney, solicitor, or agent, a~d on proof of the facts of the
case being clearly made, and although no right of entry is reserved or
given to the landlord in case of non-payment of rent, the Court nearest
to the locality in which the premises are situate may issue a warrant
to the bailiff or any constable to go upon and view the premises,
and to affix upon the most conspicuous part of the premises notice in
writing notifying on what day (at the distance of fourteen days at least)
he will return to take a second view thereof.

(2) If upon such second view the tenant or some person on his
behalf does not appear and pay the rent in arrear, or there is not
sufficient distress upon the premises, then the Court may grant a
warrant to the bailiff or any constable requiring him, on or before a day
to be named in such warrant, to enter upon the premises and put the
landlord or lessor into possession of the· sarne; and the lease thereof to Lease voided on

such tenant, as to any demise contained therein only, shall, upon the ~~~~erZo~~
execution of such last-mentioned warrant, and upon the registration of
such warrant in the Registry of Deeds or of Lands for the district in
which the preInises nre situate, thenceforth become void.

(3) The Registrars of Deeds and District Land Registrars are Recovery of

hereby authorized and required to register such warrants subJ'ect to pos~essionmay be, regIstered.
the same rules and regulations as for the time being apply to the
registration of deeds or memoranda of lease:

Provided that no such warrant shall be registered until after the
expiration of the time herein allowed for giving security on appeals.

183. (1) If any person without right, title, or license is ill Action to recover

possession of any tenement the owner may enter a plaint in .the Court l~,nd he,ld without. h 1" , h .,. rIght, tItle, or
nearest to t e loca Ity In whlC . the premIses are situate to recover license,

13* 1908, No. 109, s. 172
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Warrant sufficient
authority to bailiff
for entering
premises.
Ibid., s. 175

Persons illegally
obtaining warrant
not protected from
action.
Ibid., s. 177

Subtenant to give
notice of action to
his immediate
landlord.
1908, No. 109, s. In

possession thereof, and thereupon a summons in the prescribed form
shall issue to the person so in illegal occupation.

(2) If the said person does not appear at the 'time:.named in the
summons, or if appearing does not show reasonable cause why
possession should not be given of the premises,' and on proof of the
facts of the case being clearly made, the Court may issue a warrant
to the bailiff or any constable commanding hinl) on or before a day
nalned in the warrant, to enter, by force if needful, into the premises,
and to give possession of the saIne to the aforesaid owner.

(3) ,If such owner has given .to the person in occupation notice in
writing .to quit, he may in the sanle plaint insert a claim, to an amount
not exceeding one hundred pounds, for damages for such occupation
subsequently to the service of such notice.

184. (I) Every subtenant on whom any summons for the recovery
of a tenement is served, or to whose knovvledge iteomes, shall forthwith
give notice thereof to his immediate landlord; under penalty ,of
forfeiting. not exceeding tbree years' rack-rent of the premises held by
such subtenant to such landlord, to be recovered by action ofdebt in
the Court from which such summons is issued.

(2) Such lalldiord, on the receipt of such notice, if not originally
a defendant, may be added or substituted as a defendant to defend

I possession bfthe premises in question.
Service of summons I 185. A summons for the recovery of a tenement may be served
in acti~n for like other sUmmonses to appear to .plaints in Court and if the defendant
posseSSIOn of . ' '. ... . • . ' •
tenement. cannot be found, or hIS place of dwelling eIther IS not known or
Ibid., s. 174 admission thereto cannot be· obtained for serving any such summons,

or if from any cause it is impracticable to serve such summons, a copy
thereof may be posted on some conspicuous part of the 'premises sought
to be recovered, not less than ten days before the day fixed for
the hearing, and such posting shall be deemed 'good service on the
defendant. '

186. Any warrant' under the hand of a Magistrate to a bailiff or
constable to give possession ofa tenement shall justify him in entering,
by force if needful, upon the premises named therein, with such
assistants as he deems necessary, and in giving possession
accordingly; but no entry under any such warrant shall be made
except between the hours of nine in the morning and four in the
afternoon.

Suing out wa,rrant 187. If any person by. whom a warrant for the' recovery of
without right ,,,' f . t ' .t' . d t' C t b] t t thdeemeil a trespass. pOSl:5eSSl0n 0 any enernen IS sue ou In a our aa no ,a e
Ibid., s. 17G time of suing out the same, lawful right to the possession of .the

premises, the suing-out of such warrant shall be deemed a trespass by
bim against the tenant or occupier of the prem.ises, although no entry
is, made by virtue of the warrant.

188. Nothing herein contained shall be deemed to protect any
person on whose application and to whom any such warrant is granted
from any action against hitn by any such tenant or occupier for or in
respect of such entry and taking possession, where such person had not
when the warrant was granted lawful right to the possession of the said
premises; and nothing herein contained shall affect any rights to wbich
any person nlay be entitled as outgoing tenant by the custom of the
country or otherWh':3e.
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Irregularity in
execution of warrant
can only be sued for
as sJ?ecial damage.
Ibid., s. 181
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Action to cease if
amends tendered.

Power to imprison
or fine for contempt.

Ibid., s. 186

Penalty for insulting
Magistrate,&c.
Ibid., s. 185

Division IV of
Justices of the
Peace Act, 1927,
to appl~T.

Ibid., s. 184

of such irregularity or informality or mode of execution, and in such
action he shall recover no costs unless the damages awarded exceed
two pounds.

Action to be brought 194. (1) All proceedings against any person for anything done in
within three m~nths, pursuance of this Act shall be commenced within three months after the
and one months· • d d f d d .. . . f h
notice to be given. act commItte an not a terwar s, an notICe In WrItIng 0 any suc
1908, No. 109, s. 183 action and of the cause thereof 'shall be given to the defendant one

month at least before the commencement of the action.
(2) A plaintiff shall not recover in such action if tender of sufficient

amends has been made before· such action is brought, and if, after action
brought, a sufficient sum of money is paid into Court with costs.

In such actions (3) In any such action the warrant under the seal of the Court being
warr~nt eVidenc.e of produced in evidence shall be deemed sufficient proof of the authority
prevIOUS authorIty. •• .

. of the Court preVIOUS to the Issumg of such warrant.
195. It is hereby declared that Division IV of the Justices of the

Peace Act, 1927, relating to the protection of Justices, so far as not
repugnant to this Act and as far as the nature of the case will
allow, shall extend to Magistrates and Justices acting in their civil
jurisdiction.

Contempt.
196. If any person wilfully insults a Magistrate or Justice, or

any Clerk, bailiff, or officer 9£ a Court, during his attendance in or going
to or returning from the Court, or a witness in Court, or wilfully inter
rupts the proceedings of any Court, or otherwise misbehaves in Court,
any bailiff or officer of the Court, with or without the assistance of any
other person, by order of the Magistrate or Justices, may take such
offender into custody, and detain him until the rising of the Court.

197. The Magistrate or Justices may, if he or they think fit, by
a warrant under his or their hand or hands and the seal of the Court,
commit any such offender to prison for any time not exceeding ten days,
or impose upon him a fine not exceeding ten pounds for every such
offence, and in default of payment thereof commit him to prison for
any time not exceeding fourteen days unless the fine is sooner paid.

Service of process on
Sunday void.

Ibid., s. 187

Neglect of duty by
conatables.
Ibid., s. 188

Miscellaneous.
198. (1) No person shall serve or execute, or cause to be served

or executed, on Sunday any writ, process, warrant, order, judgment, or
decree of the Court, and such service or execution shall be void to all
intents and purposes whatsoever.

(2) Every person who commits a breach of this section is liable
to a fine not exceeding ten pounds, to be recovered in a summary
way.

(3) Nothing in this section shall be construed to annul, repeal, or in
any way affect the common law, or the provisions of any statute or rule
of practice or procedure, now or hereafter in force authorizing the service
of any writ, process, or warrant.

199. All constables within their several jurisdictions shall aid
and assist any Magistrate or Justice in the execution of all and any of
the duties imposed upon such Magistrate 0,1' Justice by this Act; and if
any such constable neglects or refuses so to do he shall be liable to a
fine not exceeding five pounds.
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200. (1) Where a lawful order is made by a Court or by a Magis- Disob~ying order of

trate not for the payment of money but for the doing of some other Court.

f .. h f· I d 1908 No 109 s 189act, or or ceasIng eit er or a tIme or permanent y to 0 some act, '.'.,
or for the production of any document, any person acting in dis-
obedience to such ,order shall be liable, at the discretion of the Magis-
trate who adjudicates upon such disobedience, to a fine not exceeding
ten pounds for each offence, and to be imprisoned in default of payment,
or to be imprisoned in the first instance; and the said Magistrate may
issue a warrant of commitment accordingly.

(2) The person so offending shall be taken to .some convenient
prison to be named in such warrant and delivered to the keeper thereof,
and he shall be there detained until he gives security to the satisfaction
of the Magistrate that he will cease to do the act prohibited or will
do the act required, or until the Magistrate makes an order for his
release.

(3) No person shall be imprisoned under this section for any term
exceeding three months; but such imprisonment shall not release the
person imprisoned from the obligation to conform with the terms of any
such order as aforesaid.

201. The payment of any fine imposed by the Court may be Payment of fines,

enforced, upon the order of a Magistrate or Justice, in like manner as ho~ enforced.

payment of any fine may be enforced in summary proceedings before IbId., s. 190

Justices by distress or imprisonment under the Justices of the Peace
Act, 1927.

202. Nothing in this Act shall be construed to nullify or over- Saving of Married

rule any of the provisions of the Married Women's Property Act, .l':~~en's Propert.v

1908. Ibid., s. 191
203. The enactments mentioned in the Second Schedule hereto R p ala

are hereby repealed, and with respect to those enactments the e e •

following provisions shall apply:-
(a) All Courts, jurisdictions, offices, appointments, Orders in Council, Savings.

orders, warrants, rules, regulations, seals, forms, books, Ibid., s. 1 (2)

records, instruments, and generally all acts of a.uthority
which originated under any of the said enactments or any
enactment thereby repealed, and are subsisting or in force on
the coming into operation of this Act, shall enure for the
purposes of this Act as fully and effectually as if they had
originated under the corresponding provisiollsof this Act,
and accordingly shall, where necessary, be deemed to have
so originated.

(b) All actions, matters, and proceedings commenced under any
such enactment and pending or in progress on the coming
into operation of this Act may be continued, completed, and
enforced under this Act.
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Schedules.'
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SCHEDULES.

[19 GEO. V.

Section 74.

1909, No. 26,
Schedule.

FIRST SCHEDULE.

FORM OF ST4TE~ENT O~ CLAIM. OR COUNTERCLAIM.

. ~927. December.3L, ..' . . :
Balance of account for groceries [or, as the cas.e may. be, describing the ~. s. d;

goods) supplied to thi~date, full p~rticulars of which have been
<lelivered .. . . . . . . . . . . .. 5 3 6

1928. Janu~ry 1 to March 31
Qroceries [or, as the case may be, describing the goods] supplied, full par-

ticulars of which have been delivered . . . . . . . . 15 4 4

Paid
1~28. Febrllary 1.

Balance due

SECONDSOHEDULE.

20 710

300

£17 7 10

ENACTMENTS REPEALED.

1908, No. 109.-The Magistrates' OourtsAct, 1908.
J909, No. 26.-'-TheMagistrates' OourtsAmendment. Act, 1909.
1913, No; /6.-The Magistrates' Courts Arilendment Act, 1913. ~

1920, No.' 5.-The .Magistrates' Oourts AmendnlEmt Act, 1920.
1922, No. 32.-The Magistrates' Oourts Amendment Act, 1922.
1923, No. 27.~TheFinance Act, 1923: Section 24.
1~24, No. 64~-+he Fina,Ilce Act, 1924: Subse,ction (11) of sectidn39.
1926, No. 40.-The Magistrates' Oourts Amendment Act, 1926.
1927, No. 42.~The Magistrates' Courts Amenum:ent Act, 1927.


