
204 }9·28 No. 16.]

..

Divorce ·.. andMatrimonial .Oauses.

New Zealand.

ANALYSIS.

[19GEO. V.

Title.
1. Short Title and commencement. Repeals.

Savings.. Act divided into· pa,rts.
2. Interpretation.
3. Jurisdiction. Court to act on principles of

Ecclesiastical Courts.
4. Power to make and alter rules for procedure,

&c. And fix scale of costs.

PART Ill.
REMEDIES AGAINST ADUL'fERERS.

28. Action for criminal conversation abolished.
29. Husband fttayclaim damages for adultery.
30.. How cla,imto 1:Ie dealt with.
31. Damages to be ascertained by jury, &c.
32. Court may order adulterer to pay costs.

PART 1.

PART II.

PART IV.
ALIMONY AND OTHERJ'cMA'r'fEltS, INCLUDING

JUDICIAL SEPARATION AND RES'l'l'fU'fION olr PROVISIONS FOR THE BENEFIT OF CHILDltEN.
CONJUGAL RIGHTS. ..

33. AlImony and mamtenance.
5. Petition for judicial separa~ion. 34. Fraudulent deed may be set aside. .
6. Decree for judicial separatIOn. 35. Sale to defeat petitioner may be restramed.
7. Decree for judicial separation may b~ reversed. 36. Co~rt may order settlement of wife's property.
8. Decree for restitution of conjugal rIghts. 37. Court may make orders as to settled property.
9. Periodical payment in lieu of attachment. 38. Custodv of children.

39. Wife's property in case of judicial separation.
40. Protection of third parties.
41. Court may vary order for payment of money.

DIVORCE.

10. Grounds for divorce. I PART V.
11. Alleged adulterer to be made co-respondent.
12. Domicile of deserted wife. Domicile of I PROCEDURE IN MATRIMONIAL CAUSES.

separated wife. I42. Power to allow intervention on terms.
13. Wife left without maintenance. 43. Questions of fact may be determined by jury.
14. Court to satisfy itself as to facts. 44. Such questions to be tried as an issue.
15. Discretion of Court where collusion proved. 45. Affidavit verifying petition.
16. Discretion of Court where petitioner in fault. 46. Serving petition.
17. Provisions where adultery ground of relief. 47. Evidence of parties.

Where alleged adulterer a co-respondent he 48. Mode of taking evidence.
may be dismissed from suit. 49. CommissionA or orders for the examination of

18. Discretion of Court in certain cases. witnesses.
19. When decree to be granted. 50. Adjournment.
20. When relief may be given to respondent. 51. Costs.
21. Registrar to send copy of petition to Solicitor- 52. Enforcement of orders and decrees.

General. 53. Fees to be regulated.
22. Law Officers may oppose petition. 54. Orders fixing fees and all rules to be laid
23. Stranger may be admitted in cases of con- before Parliament.

nivimce to oppose divorce. 55. Proceedings may be heard in camera.
24. Decree nisi. 56. Judge may sit in Chambers to hear cases.
25. Making decree absolute. Power of Judge in Chambers.
26. Decree absolute may be made on application 57. Court may order new trial.

of respondent. 58. Appeal to Court of Appeal.
27. Remarriage of divorced person. Schedules.



;,;'$0.
',t928

DIVORCE AND MATRIMONIAL CAUSES A!CT.

NOTE: Cases, Regulations and nules are not noted to this Act.
Refer to SJm, 4t~ Edtn 1929.

DIVQRCE AND MA'I'RIMONIAL CAUSES AMEND­
MENT ACTSI_

AFFECTED BY ACTS;--



19 GEO. V.] Divorce 'and,M,atririionial OO/ikSCS" k1928."No. 16. :30&

1928, No. 16.

AN ACT to consolidate ~nd,'amend.theLaw- relating to Divorce and Title.
Matrimonial Causes. [2nd October, 1928.

BE IT ENACTED by the General Assembly of NewZealand
in Parliament assembled" and by' the authority of the same, as
follows :--

1.(1) This 'Act maybe 'cited as the Divorce and Matrimonial Short Title and
Causes Act" 1928, and it shall come: into force on the first day of commencement.
January, nineteerthundred' -and'twe.n.ty~i:line:

. ,(2) Tbe ~nactments mentioned in the First Schedule hereto are Repeals.
he:r;ebyc repealed,· and with 'respect to those enactments the following
provisions shall apply:-'-"

(a) All Orders in Council,orders, decrees, regulations,rules, Savings.
scales, ,registers, records, 'certificates, instruments, and 19~8, No. 50, s. 1 (2)

generally all acts of authority which ,originated, under any
of the said enact:ments and are subsisting or in force on
the coming into operation of this Act shall enure for
the purposes of this Act as fully and effectually as if they
ha:<l o~igiI):a ted under, thecol.'r~spondi!1g provisions, of, this
Act, and according~y 'shall, wJ:1erep.ecessar~,:. be deem<:d to
'have So originated. \ , .• ' '

.(b) A.llmatters, "and proceedings ','commenced under any such
'enactment and pending or in progress on the coming into
opera~ionofthis Act may be continued, completed, and
enforced under this Act.

(3) This Act is divided into Parts as follows :- Act divided into'
"PART 1.~Judicial Separation and Restitution of Conjugal Parts.

Rights. (Sections;!5,.to9.)
.(PART II.-~Divorce. (Sections- 10 to 27.)
PARTIIJ.~Remedies againstAdulterers~ (Sections 28 to 32.)
PART ,IV.-Alimony and. other Matters, including Provisions for

the Benefit of Children. (Sections 33 to 41.)
PART V.-Procedure in Matrimonial Causes. (Sections 42 to 58.)

2. In this Act, if not inconsistent with the context, "Court", Interpretation.
lTIeans the SupremeConrt. , . " '

3. (1) The Court shaU<inNew Zealand have the same jurisdiction Jurisdiction.
in relation to matrinionial:caus~sand matters as was immediately before Of. 15& 16;GeQ.IV~

the commencement, ot the Matrimonial Causes Act, 1857 (Imperial), c. 4~, s. 21

vested in or exercisable by any EcclesiasticaJ Court; or person in England
in respect of divorce 'a mensa etthoro', nulHtyofmarriage, jactitation of
marriage, or restitution of conjugal righ~s, and, in" respect of any'othel1

nu~trhnonial cause or matter except marriage licenses; ',and the Court
shall, have such jurisdiction; also in relation to divorce and o~her

matrimonial causes and Iha~tersas is conferred by the provisions
hereinafter contained.

(2) In, all suits and proceediIigs <other than'pl'oceedings for C0.o.r~ to act on

divorce the C?urt.shallpro~e~dand act and give ,relief on principles ~l~~~~~~~i~~l
and rul~swhlCh,'In the opInIon 'of the Court, as nearly; as may be Courts.
conformto'the principles and rules upon which the Ecclesiastical 1908, No. 50, s. 12

Oourts ·ofEngland acted and gave relief, but subject to the<provisions
@f this Act and to' the rules· and· orders made under'this ,I Act.'
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(3) Subject' to the provisions of this Act and any rules made
thereunder, all the powers and jurisdiction hereby given to the Court
may be exercised by any Judge of the Court.

4. (1) Any three or more of the Judges of the Court, of whom
the Chief Justice shall be one, may from time to time-

(a) Make rules concerning the practice, pleading, and procedure
under this Act :

(b) Fix a scale of costs for all suits and proceedings and make
rules regarding such costs.

(2) All such rules shall be subject to the approval of the Governor,..
General in Council.

(3) Until a scale of costs has been fixed by the Judges as herein
provided, costs, when allowed, shall be regulated and paid according
to the scale of costs contained in the Second Schedule hereto; but the
Court may at any time fix a sum or sums as the costs of the suit or
proceedings, as the case may be, in full of all costs.

PART I.

JUDICIAL SEPARATION AND RESTITUTION OF CONJUGAL RIGHTS.

5. A petition for judicial separation may be presented to the
Court either by the husband or the wife on the ground of adultery or
cruelty, desertion without cause for not less than two years, or failure
to comply with a decree for restitution of conjugal rights.

6. The Court on being satisfied that the allegations contained in
the petition are true may make, in its discretion, a decree for judicial
separation, and any such decree shall have the same force and effect
as a decree for divorce a mensa et thoro had in England immediately before
the commencement of the Matrimonial Causes Act, 1857 (Imperial).

7. (1) The Court, on the application by petition of the husband
or wife against whom a decree for judicial separation has been made,
and on being satisfied that the allegations contained in the petition
are true, may reverse the decree at any time after the making thereof,
on the ground that it'was obtained in the absence of the person making
the application, or, if desertion was the ground of the decree, that there
was reasonable cause for the alleged desertion.

(2) The reversal of a decree for judicial separation shall not affect
the rights or remedies which any other person would have had if the
decree had not been reversed in respect of any debts, contracts, or
acts of the wife incurred, entered into, or done between the date of the
decree and of the reversal thereof.

8. A petition for restitution of conjugal rights may be presented
to the Court either by the husband or the wife, and the Court, on being
satisfied that the allegations contained in the petition are true, may
in its discretion make the decree accordingly.

9. (1) A decree for restitution of conjugal rights shall not be
enforced by attachment, but where the application is by the wife the
Court, at the time of making such decree, or at any time afterwards,
may order that, in the event of the decree not being complied with
within any time in that behalf limited by the Court, the respondent
shall make to the petitioner such periodical payments as may be just.
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(2) Such order may be enforced in the same manner as an order
for alimony in a suit for judicial separation.

(3) The Oourt, if it thinks fit, may order that the husband shall,
to the satisfaction of the Oourt, secure to the wife such periodical
payments, and for that purpose may refer it to the Registrar to settle
and approve of a proper deed or instrument to be executed by all
necessary parties.

PART II.

DIVOROE.

10. Any married person who is domiciled in New Zealand and at Grounds for divorce.

the time of the filing of the petition has been domiciled there for two 1908, No. 50; s. 21

years at least (hereinafter called the petitioner) may present a petition ~~~g, ~~: ~~' :~.93
to the Oourt praying for a divprce from the other party to the marriage 4,5' , ,

(hereinafter called the respondent) on anyone or more of the following
grounds :-

(a) That the respondent has been guilty of adultery since the
celebration of the marriage:

(b) That the respondent without just cause has wilfully deserted
the petitioner, and without just cause has left the petitioner
continuously so deserted for three years or more :

(c) That the respondent has for four years or more been
an habitual drunkard, and has either habitually left his
wife without means of support or habitually been guilty
of cruelty towards her; or, being the petitioner's wife, has
for a like period been an habitual drunkard, and has
habitually neglected her domestic duties and rendered
herself unfit to discharge them:

(d) That the respondent has been convicted of and sentenced to
imprisonment for seven years or more for attempting
to commit the murder of, or wounding or doing actual bodily
harm to, the petitioner or any child of the petitioner or
respondent : .

(e) That the respondent has been convicted of the murder of a
child of the petitioner or respondent:

(f) That the respondent Isa person of unsound mind and is
unlikely to recover, and has been confined as such in New
Zealand in an .institution within the meaning of the Mental
Defectives Act, 1911, or in a like institution in any other
country of the British dominions, for a period or periods not
less in the aggregate than seven years within the period,..
of ten years immediately preceding the filing of the
petition:

(g) That the respondent is a person of unsound mind and is
unlikely to recover, and has been continuously a person of
unsound luind for the period of seven years immediately
preceding the filing of the petition, and during the final
three years of the' said period of seven years has been
confined as such in New Zealand in an institution within
the meaning of the Mental Defectives Act, 1911,' or in a like
institution in any other coul;ltry of the British dominions:
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(h) 'That the respondent has failed to comply with a decreedf the
Court for restitution of conjugal rights:

(i) That the petitioner and respondent are parties to an agree­
ment for separation, whether made by deed or other writing
or verbally, and that such agreement is in full force and has
been in full force .for not less than three years:

(j) That the petitioner and r~spondent are parties toa decree of
judicial separation made in New Zealand, or to a separation
order .m~de b1 a Stipendiary Magistrate in New Zealand,

'rak,;it2L~M!tt~,~n~c~.,JfBS:!~e,.,or",.,order.,js",in.,fullforce···.··and··.has been
'in"",£tll1.force ..fornot,'le8s,,,than'threeyeaTs :

(k) That ,the respondent, being the husband of the petitioner, has
been guilty of rape or of sodomy or of bestiality since the
celebration· of the marriage.

, 11. (.l) On a. petition presented. by a' husband for divorce on the
ground of adultery, the petitioner shall make the alleged adulterer a
co-respondent, unless he is excused by the Court on special grounds
from so doing. If inariswerto, his' wife's petition for divorce a
husband alleges that his wife ha~committed adultery, he shall make
the alleged adulterer a co-'respondent unless he is excused by the
Court on special grounds from so doing.

(2) On a petition presented by a wife for divorce on the ground
of ,adultery the Court, if it thinks fit, may direct that the person with
whom the 'husband is alleged to have cODlmitted adultery be made a
respondent.

12. (1) "A deserted wife whose husband was domiciled in New
Zealand .. at the time of desertion shall be deemed for the purposes of
this Act to have retained her New Zealand domicile, notwithstand­
ing that since the desertion her husband has acquired some other
domicile.

(2) 'Where a wife prays for a divorce on any.of the grounds
specified in paragraphs (i) and (j) of section ten of this Act, and her
husband 'was domiciled in New Zealand when the agreement for separa­
tion or decree of judicial separation or separation order was made, the
wife shall, be deemed for the purposes of this Act to have retai:Qed her
New Zealand domicile, notwithstanding that her husband has since
acquired some other domicile. "l'alH3 aJ;]itlon InQ Jns0td

13. If a wife while separated from her. husband is habitually
and without just cause, left by him without rea.sonable maintenance~

the husband shalLbe deemed for the purposes of 'this Act to have
deserted his wife' wilfully and. without just cause for the period dUl'ing
which she hasbe.enJeft without rnaintenance as aforesaid, whether
,the separation 0f the parties has taken pJaceor. continued by agree':
ment, or by virtue of a judicial decree or order, or in any other
manner.

14. On ,every 'pet,ition for divorce the Court shall satisfy itself
so far as. it reasonably can as 'to the facts alleged, and shall inquire into
any counter-charge that is made again~t 'the ;petitioner.

15. Where there has ,been collusion between the petitioner and
therespondent,the Court shall have a discretion as to .whether or not a
decree .of; divorce shall he made, except in cases in whiGh relief is sought
on ,the ground ofadultety.
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Sc('. 100),
AMDD by Sec. 21930 No. 43 by omittg all words after

"Stipendiary Magistrate in New Zealand" and sUbstg
"or allY dC(~I'et.~, order, or judgment· made in any coun­
try if liIueh decree, order 01 jmlg'mcnthas in that coun­
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land as would constitute a New Zealand domicile in
the case of a •. feule /i!()Je,and has· been living apart
from her husbanclfol' a period exceeding three)'ears,
shr shall bedeerned to be domiciled in New Zealand
ancl to have b0en at the time. of the petition doml­
dIed th(~re for t.wo years at least within the meaning
of section ten of this Act."
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16. In every case where the petitioner's own habits or conduct Discretion of Court
induced or contributed to the wrong complained of the Court shall ~here petitioner

h d·· h . m fault.
ave a . Iscretlon as to wether or not a decree shall be made, but if Of 1908 No 50

it shall be proved in any case that the offence of which the petitioner s. ~n (2)' • ,

complains has been condoned the Court shall dismiss the petition.
17. (1) In every case in which relief is sought on the ground Provisions where

of adultery the following provisions shall apply :__ adult~ry ground

( Th C h
.. of relief.

a) e ourt s all satIsfy Itself so far as it reasonably can as to
whether or not the petitioner has been accessory to or has
connived at or condoned the .adultery.

(b) If on the evidence the Court is not satisfied that the alleged OJ, 15 & 16 Geo. V,

adultery has been committed, or finds that the petitioner c.49, s. 178 (3)

has been accessory to or has connived at or condoned the
adultery complained of, or that the petition is presented or
prosecuted in collusion with either of the. respondents, the
Court shall dismiss the petition.

(0) If the Court is satisfied on the evidence that the case for the Of. 1908, No. 50,

. petitioner has been proved, and does not find that the peti:- s.31

tioner has·been in any manner accessory to or has connived
at or condoned the adultery, ,or that the petition is presented
or prosecuted in collusion with either of the respondents,
the Court shall pronounce a decree of divorce:

Provided that this provision shall be subject to the
discretion given to the Court by section sixteen of this
Act.

(2) Where on the petition of a husband for divorce the alleged Where alleged

d It . ddt h h' . f 'f adulterer aa u erer IS ma e a co-respon en , or were on t e petItIon 0 a WI e co-respondent he
the person with whom her husband is alleged to have committed may be.cHsmissed

ad?-ltery is made a responden~,. the Court, ~after the close of the ~~:,S:'I~2
eVIdence on the part of the petItIoner, may dIrect such co-respondent
or respondent to be dismissed from the suit if it thinks there is not
sufficient evidence against him or her. ,

18. In every case where the ground on which relief is sought is ?iscreti?n of Court

f h 'fi d . h (h)· (.). d (.) f' f h' In certam casesone 0 t ose speer e In paragrap s ,~ ,'an· J 0 sectIon ten 0 t IS N'

d h . . h . d h' h th C t h II Of· 1921-22 0.65,Act, an t e petItIoner as prove IS or er case, e our s a s. 2 '

have a discretion as to whether or not a decree shall be made; but if
upon the hearing of a petition praying for relief on the ground specified
in paragraph (i) or paragraph (j) aforesaid the respondent opposes the
making of a decree, and it is proved to the satisfaction of the Court
that the separation was due to the wrongful act or conduct of the
petitioner, the Court shall dismiss the petition.

19. In every other case where the petitioner has proved his or When decree to be

her case, then, subject to the special provisions hereinbefore contained, granted.

the Court shall pronounce a decree of divorce.
20. If in any suit or other proceeding instituted for divorce or 'Yhen relief may be

judicial separation the respondent shall allege in his or her answer gIven to respo~dent.

any matter entitling either husband or wife to any relief under this ~f4J5s&I1~ Geo. V,

Act, the Court may give to the respondent in such suit, on his or her . ,.
application, the same relief as he or she would have been entitled to
if he or she had filed a petition seeking such relief.

21. It shall be the duty .of the Registrar on the filing of any' Registrar to send

Petition for divorce to send a copy thereof to the Solicitor-General. co~y.of petition to
SolIcItor-General.

14 1908, No. 50, 8• .25



210 1928, No. 16.] Divorce and Matrimonial Oauses. [19 GEO. V.

Law Officers may
oppose petition.

1908, No. 50, s. 26

Stranger may be
admitted in cases of
connivance to
oppose divorce.
Ibid., s. 27

Decree nisi.
Ibid., s. 3R

Making decree
absolute.

Ibid., s. 34
1913, No. 69, s. 2

Decree absolute
may be made on
application of
respondent.
lbid.,s.3.

22. (1) The Attorney-General or the Solicitor-General, if he thinks
fit, mayopposelthe petitioner obtaining a decree for divorce or show
cause why such a decree should not be made.

(2) When the ground of any petition for divorce is the unsoundness
of mind of the respondent it shall be the duty of the Solicitor-General
to take on behalf of the respondent such steps in the matter of
the petition as he may consider necessary in the interests of the
respondent.

23. By leave of the Oourt any other person may oppose the
petitioner obtaining a decree for divorce, but such leave shall not be
granted except on an affidavit showing to the satisfaction of the Oourt
that there is reasonable ground to believe that the petitioner has been
in some manner accessory to or conniving at the adultery.

24. (1). Every decree for a divorce shall in the first instance
be a decree. nisi, not to be made absolute till after the
expiration of such time, not less than three months from the pro­
nouncing thereof, as the Oourt by general or special order from time
to time directs; and during that period any person may, in such
manner as the Oourt by general or by special order in that behalf
from time to time directs, show cause why, the said decree should
not be made absolute by reason of the same having been obtained
by collusion, or by reason of material facts not having been brought
before the Oourt; and on cause being so shown the Oourt shall deal
with the case either by making the decree absolute, or by reversing
the decree nisi, or by requiring further inquiry, or otherwise as
justice requires.

(2) At any time during the progress of the cause, or before the
decree is made absolute, any person Dlay give information to the
Attorney-General or Solicitor-General of any matter material to the
due decision of the case, and the Attorney-General or the Solicitor­
General may thereupon take such steps as he deems necessary or
expedient.

(3) If from any such information or otherwise the Attorney-General
or Solicitor-General suspects that any parties to the suit are or have
been acting in collusion for the purpose of obtaining a divorce contrary
to the justice of the case, he may by leave of the Oourt intervene in
the suit, alleging such collusion, and subprena witnesses to prove it ;
and the Oourt may order the costs arising from such intervention to
be paid by the parties, or such of them as it sees fit, including a wife
if she has separate property.

25. (1) On every decree nisi in any suit or other proceeding for
divorce the Registrar shall endorse a notice that if the petitioner or
respondent contracts marriage before such decree is made absolute
he or she will be guilty of bigamy.

(2) After the expiration of the time limited in that behalf the
Registrar, on the request in writing of the petitioner, and if no matter
in opposition to the final decree is then pending, may ,issue the decree
absolute as of course.

26. The Oourt may, on the application of the respondent, make
absolute a decree nisi for divorce, and shall have in respect of such an
application the same powers as if the application was made by the
petitioner.
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27. When a decree for divorce has been made absolute, but no Remarriage of

sooner, it shall be lawful for the respective parties thereto to marry divorced person.

again as if the prior marriage had been dissolved by death. 1912, No. 22, s. 3

PART III.
REMEDIES AGAINST ADULTERERS.

28. The action for criminal conversation is hereby abolished. Action fo~ criminal

29 A husband may on a petition for divorce or for J' udicial conv:ersatlOn
•., • .' abolIshed.

separatIon, claim damages from any person on the ground of hIS havIng Of. 1908 No. 50

committed adultery with the wife of the petitioner, but a petitioner s.36 , ,

shall not be entitled to claim damages in respect of adultery committed Husband may

more than three years before the filing of his petition. claim damages for

30. The claim made by such petition shall be heard and tried ~u~~;:. s37 (1)

on the same principles, in the same manner, and subject to the same H' . I':' b

h 1·kId . f ... 1 . h ow c aIm to eor tel e ru es as governe actIons or CrImIna conversatIon w en dealt with.

heretofore tried and decided in the Supreme Court; and all the pro- Of. Ibid., s. 37 (2)

visions herein contained with reference to the hearing and decision
of petitions to the Court shall, so far as may be necessary, be deemed
applicable to the hearing and decision of petitions presented under
the last preceding section.

31. The damages to be recovered on any such petition shall in Damages to be

11 b . d b h d' . f . I h h h ascertained by jurya cases e ascertalne y t ever lOt 0 a Jury, at oug t e &c. '

respondents or either of them may not appear; and after the verdict Ibid., s. 38

has been given such damages shall be paid or applied in such manner
as the Court directs, and the Court may direct that the whole or any
part thereof shall be settled for the benefit of the children (if any) of
the marriage, or as a provision for the maintenance of the wife:

Provided that if any such petition is dismissed no damages shall
be recovered from the adulterer.

32. Where in any petition presented by a husband the alleged Court may order

d 1 h b d d h · h' adulterer to paya u terer as een ma e' a co-respon ent, or were In answer to IS costs. .

wife's petition a husband has alleged that his wife has committed Ibid., s. 40

adultery, and in any such case the adultery has been established, '
the Court may order the adulterer to pay the whole or any part of
the costs of the proceedings.

PART IV.
ALIMONY AND OTHER MATTERS, INCLUDING PROVISIONS FOR THE

BENEFIT OF CHILDREN.

33. (1) The Court may, if it thinks fit, on any decree for divorce Ali~rlOny and

or nullity of marriage, order that the husband shall, to the satisfaction mamtenance.

of the Court, secure to the wife such gross sum of money or annual ~!4~5s~ I1~Geo. V,

sum of money for any term, not exceeding her life, as, having regard '
to her fortune (if any), to the ability of her husband, and to the conduct
of the parties, the Court may deem to be reasonable; and the Court
may for that purpose order that it shall be referred to the Registrar
to settle and approve a proper deed or instrument, to be executed by
all the necessary parties, and may, if it thinks fit, suspend the pro­
nouncing of the decree until the deed or instrument has been duly
executed.

14*
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(2) In any such case as aforesaid the Court may, if it thinks fit,
by order, either in addition to or instead of an order under subsection
one of this section, direct the husband to pay to the wife during the
joint lives of the husband and wife such monthly or weekly sum for her
maintenance and support as the Court may think reasonable:

Provided that-
(a) If the husband, after any such order has been made, becomes

from any cause unable to make the payments, the Court
may discharge or modify the order, or temporarily suspend
the order as to the whole or any part of themoney ordered
to be paid, and subsequently revive it wholly or in part
as the Court thinks fit; and

(b) Where the Court has made any such order as is mentioned in
this subsection and the Court is satisfied that the means
of the husband have increased, the Court may, if it thinks
fit, increase the amount payable under the order.

(3) On any petition for divorce or nullity of marriage the Court
shall have the same power to make interim orders for the payment of
money by way of alimony or otherwise to the wife as the Court has in
proceedings for judicial separation.

(4) Where any decree for restitution of conjugal rights or judicial
separation is made on the application of the wife the Court may make
such order for alimony as the Court thinks just.

(5) In all cases where the Court makes an order for alimony the
Court may direct the alimony to be paid either to the wife or to a
trustee approved by the Court on her behalf, and may impose such
terms or restrictions as the Court thinks expedient, and may from
time to time appoint a new trustee if for any reason it appears to
the Court expedient so to do.

34. (1) -Where it is proved to the satisfaction of the Court that
any deed, conveyance, agreement, or instrument has been executed
or made by or on behalf of, or by direction of, or in the interest of a
respondent husband or wife, or a co-respondent, in order to defeat
the claim or rights of the petitioner in respect of damages, alimony,
'costs, or maintenance of children, such deed, conveyance, agreement,
or instrument may, on the application of the petitioner, and on such
notices being given as the Court may direct, be set aside. on such
terms as the Court thinks proper.

(2) If the Court on the hearing of the application so orders and
declares, any money or property, real or personal, dealt with by such
deed, conveyance, agreement, or instrument as aforesaid may be
taken in execution at the suit of the petitioner, or may be charged
with the payment of such sum for the maintenance of the petitioner,
or of the petitioner and children, as the Court directs.

(3) The. Court may make such order for the protection of a bona
fide purchaser as it thinks just.

(4) The respondent or co-respondent, as the case may be, and
anyone acting in collusion with the respondent or co-respondent,
may be ordered to pay the costs of the petitioner and of a bona fide
purchaser of and incidental to the execution of such deed, convey­
ance, agreement, or instrument, and of setting the same aside.
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35. (1) Where it appears to the Court that there is reasonable Sale to defeat

ground for believing that a sale of real' estate is about to be made by petiti~nermay be

d d · h . d f . . restramed.
a :espon ent or co-respon ent. WIt Intent to e eat ~ petItIoner's 1908, No. 50, s. 44
claIm, or any decree or order In respect of damages, alImony, main-
tenance of children, or costs, the Court may by order restrain such
sale, or order the proceeds of the sale to be paid into Court to be
dealt with as the Court directs.

(2) Any sale made after an order of the Court restraining such
sale as aforesaid has been served on or corne to the notice of the
person selling, or any auctioneer, agent, or solicitor acting in such
sale, shall be null and void; and the Court may consider any claim
of any person interested, and may make such order in the prernises
as it thinks just.

36. (1) If it appears to the Court in any case in which the Court Court may order

pronounces a decree for divorce or for judicial separation by reason of settlement of wife's

h d I f h 'f h' h 'f' . I d . h property.tea u tery 0 t e WI e t at t e WI ~ IS entIt e to any property mt er Of 15 & 16 G V
in possession or reversion, the Court may, if it thinks fit, order such c. ::19, s. 191 eo. ,

settlement as it thinks reasonable to be made of the property, or anv
part thereof, for the benefit of the innocent party, and of the childre~
of the marriage, or any or either of them. Any instrument made under
any order of the Court made under this section shall be valid and

. effectual notwithstanding the existence of coverture at the time of the
execution thereof.

(2) Where the application for restitution of conjugal rights is by
the husband, and it appears to the. Court that the wife is entitled to
any property, either in possession or reversion, or is in .. receipt of any
profits of trade or earnings, the Court may, if it thinks fit, order a
settlement to be made to the satisfaction of the Court of the property,
or any part thereof, for" the benefit of the petitioner and of the children
of the marriage, or either or any of them; or may order such part of
the profits of trade or earnings as the Court thinks reasonable to be
periodically paid by .the respondent to the petitioner for his own
benefit, or to the petitioner or any other person for the benefit of the
children of the marriage, or either or any of them.

37. The Court may, after pronouncing a decree for divorce or for Court may make

nullity of marriage, inquire into the existence of ante-nuptial or post- orders as to settled

nuptial settlements made on the parties whose marriage is the subject ~~o~~7' 192
of the decree, and may make such orders with reference to the applica- . 1., s.

tion of the whole or any part of the property settled either for the
benefit of the children of the marriage or of the parties to the marriage
as the Court thinks fit, and the Court may exercise the powers conferred
by t~is section notwithstanding that there are no children of the
marrIage.

38. (1) In any proceedings for divorce, or nullity of marriage, or Custody of children.

judicial separation, the Court may from time to time, either before or Ibid., s. 193

by or after the final decree, make such provision as appears just with
respect to the custody, maintenance, and education of the children,
the marriage of whose parents is the subject of the proceedings, or,
if it thinks fit, direct proper proceedings to be taken for placing the
children under the protection of the Court.

(2) On an application made in that behalf the Court may, at any
time before final decree, in any proceedings for restitution of conjugal
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Wife's property in
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15 & 16 Geo. V,
c. 49, s. 194

Protection of third
parties.

Ibid., s. 195

rights, or, if the respondent fails to comply therewith, after final decree,
make from time to time all such orders and provisions with respect
to the custody, maintenance, and education of the children of the
petitioner and respondent as might have been made by interim orders
if proceedings for judicial separation had been pending between the
same parties.

39. (1) In every case of judicial separation-
(a) The wife shall, as from the date of the decree and so long as

the separation continues, be considered as a feme sole with
respect to any property which she may acquire or which
may devolve upon her, and any such property may be
disposed of by her in all respects as a feme sole, and if she
dies intestate shall devolve as if her husband had been then
dead; and

(b) The wife shall, during the separation, be considered as a feme
sole for the purpose of contract and wrongs and injuries,
and of suing and being sued, and the husband shall not be
liable in respect of her contracts or for any wrongful act
or omission by her, or for any costs she incurs as
plaintiff or defendant:

Provided that-
(i) Where on any judicial separation alimony has been

ordered to be paid and has not been duly paid by the
husband, he shall be liable for necessaries supplied for the
use of the wife :

(ii) If the wife returns to cohabitation with her
husband, any property to which she is entitled at the date
of her return shall, subject to any agreement in writing
made between herself and her husband while separate, be
her separate property:

(iii) Nothing in this section shall prevent the wife
from joining at any time during the separation in the
exercise of any joint power given to herself and her
husband.

(2) In any case where the decree for judicial separation is obtained
by the wife, any property to which she is entitled for an estate in
remainder or reversion at the date of the decree, and any property
to which she becomes entitled as executrix, administratrix, or trustee
after the date of the decree, shall be deemed to be property to which
this section applies, and for the purpose aforesaid the death of the
testator or intestate shall be deemed to be the date when the wife
became entitled as executrix or administratrix.

40. (1) Where a wife obtains a decree for judicial separation,
the decree shall, so far as may be necessary for the protection of any
person dealing with the wife, be valid and effectual until discharged,
and the discharge or variation of the decree shall not affect any rights
or remedies which any person would have had, if the decree had not been
discharged or varied, in respect of any debts, contracts, or acts of the
wife incurred, entered into, or done during the period between the
date of the decree and the discharge or variation thereof.

(2) Any person who, in reliance on any such decree as aforesaid.
makes any payment to, or permits any transfer or act to be made or
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done by, the wife, shall, notwithstanding the subsequent discharge or
variation of the decree, or the fact that the separation has ceased or
has been discontinued, be protected and indemnified in the same way
in all respects as if at the time of the payment, transfer, or other act
the decree were valid and still subsisting without variation in full
force and effect, or the separation had not ceased ·or been discontinued,
as the case may be, unless at that time that person had notice of the
discharge or variation of the decree, or that the separation had
ceased or been discontinued.

41. The Court may from time to time vary or modify any order Court ~ay vary

for the periodical payment of money made under the provisions of order for payment

this Act relating to matrimonial causes and matters either by altering ~~ ~o~:y~eo. v
the times of payment or by increasing or diminishing the amount, or 0.49, s. 196 '

may temporarily suspend the order as to the whole or any part of the
money ordered to be paid, and subsequently revive it wholly or in part,
as the Court thinks just.

PART V.

PROOEDURE IN MATRIMONIAL CAUSES.

42. In every case in which any person is charged with adultery Power to allow

with any party to a suit, or in which the Court may consider in the intervention on

interest of any person not already a party to the suit that that person ~:~;s. 197

should be made a party to the suit, the Court, if it thinks fit, may allow 1., s.

that person to intervene upon such terms (if any) as the Court thinks
just.

43. In questions. of fact arising in proceedings under this Act it Questions offa?t

shall be lawful for but, except as hereinbefore provided, not obligatory ~aJ: be determmed

on the Court to direct the truth thereof to be detennined by the .1~O~~~~. 50, s. 52

verdict of a jury.
44. Where any such question is so ordered to be tried, such Such.questions. to

question shall be decided in the manner provided by any law now or be,trIed as an Issue.

her~after in force empowering the Court or a Judge thereof· to direct IbId., s. 53

an Issue.
45~ Every person seeking a divorce, or a decree of nullity of Affi,d~vit verifying

marriage, or a decree for judicial separation,. or a decree ina suit of petItI~n.

jactitation of marriage shall file, together with the petition or other Of· IbId., s. 54

application for relief, an affidavit verifying the same so far as the
deponent is able to do so, and stating that there is not any collusion
between the deponent and the other party to the marriage, and
also, in every case where adultery is alleged, that there' is not any
connivance between the deponent and the other party to the marriage.

46. Every such petition shall be served on the party to be Serving petition.

affected thereby, either within or without New Zealand, in such Ibid., s. 55
manner as the Court by any general or special order from time to
time directs, and for that purpose the Court shall have and may
exercise all the powers it now possesses by law:

Provided that the Court may dispense with such service altogether
where it seems necessary or expedient so to do.

47. The parties to any proceedings instituted in consequence of Evidence of parties.

adultery, and the husbands and wives of the parties, shall he competent 15 & 16 Geo. v,
c. 49, s. 198
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to give evidence in the proceedings; but no witness in any such
proceedings, whether a party thereto or not, shall be liable to be asked
or be bound to answer any question tending to show that he or she
has been guilty of adultery, unless he or she has already given evidence
in the same proceedings in disproof of the alleged adultery.

48. The witnesses in all proceedings before the Court, where their
attendance can be had, shall be sworn and examined orally in open
Court, ~nd such attendance and the ·production of documents by them
shall be compelled in the same manner as ill an action at law; but the
parties, with the leave of the Court, may verify their respective cases
in whole or in part by affidavit, but so that the deponent in every
such affidavit, on the application of the opposite party or by the direc­
tion of the Court, shall be subject to be cross-examined by or on behalf
of the opposite party orally in open Court, and after such cross­
examination may be re-examined orally in open Court as aforesaid by
or on behalf of the party by whom such affidavit was filed.

49. It shall be lawful for the Court or a Judge to order the
examination of witnesses, and also to order a commission to issue for
the examination of witnesses, in the same way to all intents as if the
matter before it were an action pending in the ordinary jurisdiction.

50. The Court may from time to time adjourn the hearing of any
petition, and may require further evidence thereon if it sees :fit so
to do.

51. Subject to the foregoing provisions of this Act relating to
costs, the Court on the hearing of any suit, proceeding, or petition
under this Act m.ay make such order as to costs as ,to the Court seems
just.

52. All decrees and orders made by the Court in any suit, pro­
ceeding, or petition instituted under this Act shall be enforced and put in
execution in the same or in the like manner as other judgments, orders,
and decrees of the Court may be enforced and put in execution.

Fees to be regulated. 53. The Governor-General in Council may :fix from time to time
Ibid., s. 62 the fees payable on all proceedings under this Act, but nevertheless

rules may be made under section four hereof enabling persons to sue
under this Act in forma pauperis.

54. All rules concerning the practice, pleading, or procedure, and
all orders :fixing the fees payable under this Act, shall, within one
month after the making thereof, be laid before Parliament if then sitting,
or if not, then within one month after the commencement of the next. .
ensuIng sessIon.

55. The Court, on the application of either the petitioner or the
respondent, or at its discretion, if it thinks it proper in the interests
of public morals, may hear and try any such suit or proceeding in
Chambers; and may at all times in any suit or proceeding, whether
heard and tried in Chambers or in open Court, make an order forbid­
ding the publication of any report or account of the evidence or other
proceedings therein, either as to the whole or any portion thereof;
and the breach of any such order, or any colourable or attempted
evasion thereof, may be dealt with as contempt of Court.

56. (1) Any Judge of the Court in any cause may sit in Chambers
for the despatch of such part of the business of the Court as in his
opinion can with advantage to the parties be heard in Chambers;

Commissions or
orders for the
examination of
witnesses.
1908,~o.50, s.59

Mode of taking
evidence.
1908, ~o. 50, s. 58
1913, ~o. 69, s. 4
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and the time at which such sitting shall be held shall from time to
time be fixed by such Judge :

Provided that no question shall be heard in Chambers which either
party requires to be heard in open Court.

(2) The Judge when so sitting in Ohambers shall have and exercise Power of Judge in

the same power and jurisdiction in respect of the business to be brought Chambers.

before him.as if sitting in open Court.
57. Where any trial has been heard by a jury before the Court, Court may order

or upon any issue directed by the Court, the Court may order a new new trial. .
trial. 1908, No. 50, s. 67

58. Any party dissatisfied with the decision of the Court, or of any Appeal to Court

Judge thereof, in any matter may appeal therefrom to the Court of of Appeal.

A 1 . h' h h f h . f h d .. Of· Ibid. s.72ppea WIt In tree mont sater t e pronounCIng 0 sue eCIslon, '
and the decision of the Court of Appeal on such matter shall be final :

Provided always that no appeal shall lie to the Court of Appeal
from any decree making absolute ~ decree nisi for divorce.
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SCHEDULES.

FIRST SCHEDULE.

[19 GEO. V.

ENACTMENTS REPEALED.

1908, No. 50.-The Divorce and Matrimonial Causes Act, 1908.
1912, No. 22.-The Divorce and Matrimonial Causes Amendment Act, 1912.
1913, No.. 69.-The Divorce and Matrimonial Causes Amendment Act, 1913.
1919, No. 53.-The Divorce and Matrimonial Causes Amendment Act, 1919.
1920, No. 70.-The Divorce and Matrimonial Causes Amendment Act, 1920.
1921-22, No. 65.-The Divorce and Matrimonial Causes Amendment Act, 1921-22.

SECOND SCHEDULE.

SCALE OF COSTS.
--_._----_..._~--- .-"-

Suits in which neither the respondent nor the co­
respondent has appeared at the trial or hearing

Suits in which the respondent or co-respondent has
appeared at the trial or hearing­

Petitioner ..
Respondent
Co-respondent

J....ower Scale.

£
15

30
25
20

Higher Scale.

£
25

45
40
30

.J

The Court shall determine under which scale the costs of any suit are to be
allowed. The costs of any exceptional proceeding-as, for example, of a Commission
to take evidence-shall be fixed by the Court by analogy to the scale of costs for the
time being in force under the Code of Civil Procedure in the Supreme Court. When
a trial or hearing has extended beyond one day the Court may certify for an extra
allowance not exceeding £15 15s. for every day after the first day. In addition to
the above, all disbursements for fees of Court, fees of officers, expenses of service,
witnesses' expenses actually paid, and all other necessary payments shall be allowed.




